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Repensar a humanidade... este parece ser o grande desafio imposto a homens
e mulheres pela pandemia Covid-19. Repensar os direitos humanos... outro
desafio da humanidade em tempos de sociedade globalizada, repensar com
grandeza, com afeto, com fraternidade e solidariedade... Portanto, € com
estes sentimentos — afeto, solidariedade e fraternidade, aliados a imensa sa-
tisfagdo e alegria, que prefacio a obra OS DESAFIOS DOS DIREITOS HUMA-
NOS DURANTE E NA POS PANDEMIA NO MUNDO GLOBALIZADO, especial-
mente organizado pelos grandes pesquisadores: Cristiane Feldmann Dutra;
Daniel Braga Nascimento e Sandra Regina Martini.

Esta brilhante obra, de imensuravel sensibilidade, nos apresenta o compro-
metimento d@s pesquisador@s organizador@s e de todos os coautores en-
volvidos, os quais desbravam com brilhantismo a tarefa de apresentar textos
de diferentes temas pertinentes aos direitos humanos em um periodo pontual
da nossa existéncia: durante e na pds pandemia. Sdo distintas abordagens
que fomentam a importancia de reflexdes académicas que envolvam pautas
juridicas e sociais contemporaneas necessarias e urgentes.

Esta obra é uma proposta ou, em outra perspectiva, € uma aposta... uma
aposta em uma sociedade melhor, na qual seja possivel falar em humanidade
e em dignidade a todos e todas, garantindo a consolidacdo de direitos huma-
nos essenciais a sobrevivéncia humana. Estudar, escrever e discutir sobre
temas abrigados nos direitos humanos — em especial sobre os desafios impos-
tos ao mundo globalizado durante e apds a pandemia, a partir de uma ordem
social e juridica, representa uma provocacdo a sociedade contemporanea,
tendo em vista que esta € fundamentalmente caracterizada pela contingéncia

e complexidade, que a tornam ilimitadamente mutavel.
Dra. Janaina Machado Sturza .

0 mﬁw




OS DESAFIOS DOS DIREITOS HUMANOS DURANTE
ENA POS PANDEMIA NO MUNDO GLOBALIZADO



Ciéncias
Juridicas
& Sociais

COMITE EDITORIAL

Prof.2 Dr.2 Liane Tabarelli
Pontificia Universidade Catdlica do Rio Grande do Sul (PUCRS)

Prof.2 Dr.2 Marcia Andrea Biihring
Pontificia Universidade Catdlica do Rio Grande do Sul (PUCRS)

Prof. Dr. Orci Paulino Bretanha Teixeira
Ministério Publico do Estado do Rio Grande do Sul

Prof. Dr. Voltaire de Lima Moraes
Pontificia Universidade Catdlica do Rio Grande do Sul (PUCRS)

Prof. Dr. Thadeu Weber
Pontificia Universidade Catdlica do Rio Grande do Sul (PUCRS)

Prof.2 Dr.2 Fernanda Medeiros
Pontificia Universidade Catdlica do Rio Grande do Sul (PUCRS)

Prof. Dr. Leandro Cordioli
Universidade Luterana do Brasil (ULBRA)



OS DESAFIOS DOS DIREITOS HUMANOS
DURANTE E NA POS PANDEMIA NO
MUNDO GLOBALIZADO

Organizadores
Cristiane Feldmann Dutra
Daniel Braga Nascimento

Sandra Regina Martini

(/




Diagramagao: Marcelo A.S. Alves

Capa: Lucas Margoni

A Editora Fi segue orientacao da politica de

distribuicao e compartilhamento da Creative Commons
Atribuicao-Compartilhalgual 4.0 Internacional
https://creativecommons.org/licenses/by/4.0/deed.pt_BR

@ O padréo ortografico e o sistema de citagoes e referéncias
bibliograficas sdo prerrogativas de cada autor. Da mesma
B R A S I L forma, o conteldo de cada capftulo é de inteira e
Assaciacio Brasleira de Editores Cientificos exclusiva responsabilidade de seu respectivo autor.

@creative
commons

o) IR

Dados Internacionais de Catalogacéo na Publicagéo (CIP)

D442 Os desafios dos direitos humanos durante e na pés-pandemia no mundo
globalizado [recurso eletrénico] / Cristiane Feldmann Dutra, Daniel Braga

Nascimento e Sandra Regina Martini... [et al.]. — Porto Alegre : Fi, 2023.
413 p.

ISBN 978-65-5917-674-8
DOI 10.22350/9786559176748

Disponivel em: http://www.editorafi.org

1. Direitos humanos — Pandemia — Globaliza¢éo. I. Dutra, Cristiane
Feldmann. Il. Nascimento, Daniel Braga. lll. Martini, Sandra Regina.

CDU 342.7:616.9(4/9)
Catalogagdo na publicacdo: Moénica Ballejo Canto — CRB 10/1023



https://creativecommons.org
https://creativecommons.org/licenses/by-sa/4.0/deed.pt_BR
https://www.abecbrasil.org.br/novo/

SUMARIO

PREFACIO 1 1

Janaina Machado Sturza

APRESENTACAO 1 5

Cristiane Feldmann Dutra

INTRODUCAO 2 1

Rodrigo Vernes Pinto

1 26

THE COVID-19 PANDEMIC: A CATALYSER FOR THE BUSINESS RESPONSIBILITY TO
RESPECT HUMAN RIGHTS

Stephanie Regalia
Bruna Singh

2 52

IMPACT OF COVID-19 ON VULNERABLE GROUPS IN THE CONTEXT OF REFUGEE
PROTECTION & INTERNATIONAL MIGRATION

Gangotri Hazarika Nath
Clara Aischa-Maria Simon

3 81

WOMEN IN THE PANDEMIC AND POST PANDEMIC ERA: AN INSIGHT FROM MEXICO
AND COLOMBIA

Indira Sthefany Mogollon Mantilla
Aimée Stuflesser Mendizdbal

4 100

THE SITUATION OF VULNERABILITY AND THE IMPACT OF THE PANDEMIC ON
CLIMATE REFUGEES

Ofelia Ferrero Albero
Felipe Téllez Guzmdn
William Ivan Gallo Aponte



5 129

A STUDY OF THE AFGHAN REFUGEES AND UNDOCUMENTED MIGRANTS IN IRAN
RESPECTIVE THE RIGHT TO HEALTH ON THE PANDEMIC OCCASION
Saeede Mokhtarzade

6 155

DIPLOMATIC CHALLENGES DURING THE COVID-19 PANDEMIC: HOW TO PROTECT
THE HUMAN RIGHTS OF MIGRANTS?

Aranzazt Paydn Lopez

7 170

DIREITO AO TRABALHO DA PESSOA IDOSA: DESAFIOS PESSOAIS, SOCIAIS E
ECONOMICOS

Ana Maria Viola de Sousa
Tatiana Cristina Bassi

8 197

A EXTRADICAO E O PRINCIPIO DO NON-REFOULEMENT: UMA ANALISE DA
COOPERACAO JURIDICA INTERNACIONAL A LUZ DA PROTECAO HUMANA DO
REFUGIADO

Thiago de Souza Modesto
Rosdngela Maria Pereira
Maria Cristina Alves Delgado de Avila

9 217

0S DISCURSOS DA MINISTRA DAMARES ALVES: UMA PROPOSTA DE ANALISE DO
DISCURSO NO CAMPO DOS ESTUDOS DE GENERO

Michelli Linhares de Bastos

Sandra Regina Martini

10 235

O RACISMO ESTRUTURAL E A LUTA DE CLASSES PROVOCAM A SUPEREXPLORAGAO
DOS TRABALHADORES NEGROS NO BRASIL

Leandro José Cardoso
Cristiane Feldmann Dutra



11 261

IMPACTOS DA PANDEMIA NA PRIVACIDADE
Nelson Gilmar Tavelin Filho
Ricardo Libel Waldman

12 291

DIREITO SANITARIO, POLITICAS PUBLICAS, E SAUDE COLETIVA: DECISOES DO
SUPREMO TRIBUNAL FEDERAL SOBRE ESTADO DE EMERGENCIA SANITARIO E A SAUDE

Emerson de Lima Pinto

13 317

LA ACOGIDA HOSPITALARIA DE MIGRANTES SEGUN EL PACTO MUNDIAL PARA LAS
MIGRACIONES: LA CONSAGRACION DE LA IDEA DE 'CIUDADANO DEL MUNDO'

Tatiana Cardoso Squeff
Victdria Magri M. de Carvalho
Julia Abate Nunes

14 346

A DIMEN'SI'\O DA VIOLENCIA DE GENERO EM SITUACOES DE REFUGIO: DESAFIOS DE
UM CENARIO POS-PANDEMIA

Simone Andrea Schwinn

Marli Marlene Moraes da Costa

15 372

DISCRIMINAGAO INSTITUCIONAL: UMA ANTIDISCRIMINAGAO DESCOLONIAL NA
ANALISE DO RECORTE RACIAL EM EPOCA DE PANDEMIA

Rodrigo da Silva Vernes-Pinto

16 395

VIOLENCIA DE GENERO E OS DESAFIOS POS-PANDEMIA DA COVID-19
Isabel Pires Trevisan

Cristiane Borges Scheid






PREFACIO

Janaina Machado Sturza '

Antes da década de 1980 e da irrupgdo da AIDS,

a ciéncia acreditava ter eliminado virus e bactérias.
Antes de 2008, os economistas garantiam que

estava excluida toda e qualquer crise.

Antes de 2020, a humanidade havia relegado as
grandes epidemias a Idade Média.

Em 2020, o mito ocidental do homem

cujo destino é tornar-se “senhor e dono da Natureza”

desmorona diante de um virus.

Edgar Morin.”

Repensar a humanidade.... este parece ser o grande desafio
imposto a homens e mulheres pela pandemia Covid-19. Repensar os
direitos humanos.... outro desafio da humanidade em tempos de
sociedade globalizada, repensar com grandeza, com afeto, com
fraternidade e solidariedade.... Portanto, é com estes sentimentos —
afeto, solidariedade e fraternidade, aliados a imensa satisfagio e alegria,

que prefacio a obra 0S DESAFIOS DOS DIREITOS HUMANOS DURANTE E
NA POS PANDEMIA NO MUNDO GLOBALIZADO, especialmente

' Pés doutora em Direito pela Unisinos. Doutora em Direito pela Universidade de Roma Tre/Itdlia.
Professora na Universidade Regional do Noroeste do Estado do Rio Grande do Sul = UNIJUI, lecionando
na graduacao em Direito e no Programa de Pds-graduacdo em Direito - Mestrado e Doutorado.
Pesquisadora Galcha FAPERGS - PqG Edital N°® 05/2019. Pesquisadora Universal CNPq - Chamada
CNPg/MCTI/ENDCT N° 18/2021.

> MORIN. Edagar. E hora de mudarmos de via - as licbes do coronavirus. Traducdo de Ivone
CastilhoBenedetti. 12 ed. Rio de Janeiro: Bertrande Brasil, 2020, contracapa.
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organizado pelos grandes pesquisadores: Cristiane Feldmann Dutra;
Daniel Braga Nascimento e Sandra Regina Martini.

Esta brilhante obra, de imensuravel sensibilidade, nos apresenta o
comprometimento d@s pesquisador@s organizador@s e de todos os
coautores envolvidos, os quais desbravam com brilhantismo a tarefa de
apresentar textos de diferentes temas pertinentes aos direitos humanos
em um periodo pontual da nossa existéncia: durante e na p6s pandemia.
S3o distintas abordagens que fomentam a importincia de reflexdes
académicas que envolvam pautas juridicas e sociais contemporaneas
necessdrias e urgentes.

Esta obra é uma proposta ou, em outra perspectiva, é uma aposta....
uma aposta em uma sociedade melhor, na qual seja possivel falar em
humanidade e em dignidade a todos e todas, garantindo a consolidagio
de direitos humanos essenciais a sobrevivéncia humana. Estudar,
escrever e discutir sobre temas abrigados nos direitos humanos - em
especial sobre os desafios impostos ao mundo globalizado durante e
apo6s a pandemia, a partir de uma ordem social e juridica, representa
uma provocacgio a sociedade contemporanea, tendo em vista que esta é
fundamentalmente caracterizada pela contingéncia e complexidade,
que a tornam ilimitadamente mutdvel’. Se limites podem ser
evidenciados, as possibilidades de superid-los também sio
constantemente apresentadas, através de instrumentos oferecidos nio

s6 pelo direito, mas também pela prépria sociedade.

* LUHMANN, Niklas; GEORGE, Raffaele De. Teoria de la sociedad. Guadalajara, Jalisco México: Universidad
de Guadalajara, 1993, p. 27:[..] é o sistema social da sociedade moderna. Assim, tem-se que a Sociedade
estd diretamente relacionada a comunicagdo. A sociedade ndo é um termo que tem uma Uunica
significacdo, nem mesmo o social o tem. A sociedade somente pode ser descrita dentro da propria
sociedade e assim somente pode ser observada mediante a comunicagao e as relacdes sociais. Ela se
descreve a si mesma.
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Nesta perspectiva, surge um espago no qual o direito moderno
pode ser estudado, aplicado e refletido, nio apenas como
tradicionalmente vem ocorrendo, a partir da ética dogmaitica e
formalista, mas sim através de uma proposta atual e pertinente como é
demonstrado pelas diferentes abordagens apresentadas neste GRANDE
livro.

E a partir das diferentes construcdes teéricas e reflexivas
desbravadas nesta obra, especialmente sobre os desafios dos direitos
humanos durante e na pés pandemia no mundo globalizado, que reside
a relevincia das contribui¢des apresentadas para a formatagio e éxito
deste livro. Sdo textos com temas de atual relevancia, decorrentes e
latentes as questdes multiplas do “mundo” juridico — s3o diversos
enfrentamentos em diferentes aspectos de interlocugdes. Alids, sio
abordagens que convocam o leitor a reflex3o....

Sob o ponto de vista académico, a¢des como este livro se apresenta
como um forte argumento colocado em discussio na
contemporaneidade, principalmente na 6rbita complexa que circunda o
contexto social, politico e juridico dos dias atuais. Esta obra fomenta
reflexdes e demonstra uma preocupacio efetiva e consciente com a
pesquisa, baseada em um idedrio de sociedade igualitaria, digna, plural
e, sobretudo, humana. A consolidagio da dignidade na/pela
humanidade, por meio dos direitos humanos, demonstrada nesta obra,
se reflete justamente na possibilidade que a academia oferece para
construir, manter e reconstruir espacos nos quais seja possivel vindicar
com afinco a ideia de uma sociedade fraterna.

E necessario e urgente uma profunda reflexdo sobre os novos
rumos do mundo globalizado, as novas formas de agir e interagir, afinal

“ser humanista ndo é apenas pensar que fazemos parte dessa comunhdo de
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destinos, que somos todos humanos, mesmo sendo diferentes; néo é apenas
querer escapar da catdstrofe e aspirar a um mundo melhor; é também sentir
no mais profundo de si que cada um de nés é um momento efémero, uma
parte mintuscula de uma aventura incrivel que, prosseguindo a aventura da
vida, efetiva a aventura hominizante”.*

Desejo a todos e todas uma bela e proveitosa leitura desta grande
obra - que esta leitura possa ser o gatilho para o despertar individual

sobre os (novos) rumos da humanidade.

Verido de 2023.

“ MORIN. Edagar. £ hora de mudarmos de via - as licbes do coronavirus. Traducdo de Ivone
CastilhoBenedetti. 12 ed. Rio de Janeiro: Bertrande Brasil, 2020, p. 95.



APRESENTACAO

Cristiane Feldmann Dutra

Estamos muito felizes com esse momento e a realizagio desta obra,
com pesquisadores, docentes e discentes da Alemanha e do Brasil,
realmente é uma oportunidade tnica.

Para contextualizar um dos motivos que empreendi esse livro de
coletineas, trago essa frase de Isaac Newton, que escreveu em 1675,
como metafora.

"Se eu vi mais longe, foi por estar sobre ombros de gigantes.

Uma singela homenagem a Dra. Sandra Martini.

Eu gostaria que soubessem que a Dra. Sandra Regina Martini, é
uma inspiragdo para mim e também a minha orientadora do Pés
Doutorado, no qual sempre me motivou a ser uma pesquisadora com um
olhar para os DIREITOS HUMANOS e as suas areas transdisciplinares,
preocupada com a qualidade do ensino, trabalha incansavelmente em
prol de todos discentes e docentes.

Através das suas redes de contatos, cursos, reunides germinou a
ideia de fazer uma obra coletinea intitulada OS DESAFIOS DOS
DIREITOS HUMANOS DURANTE E NA POS PANDEMIA NO MUNDO
GLOBALIZADO, gerando a conexio e ampliando a rede com artigos de
pesquisadores de institui¢cdes do Brasil e pesquisadores da Alemanha,
aonde se encontra o outro Organizador o Doutorando Daniel Braga do

Nascimento.
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Eu e o Prof. Daniel Braga do Nascimento, nos conhecemos a 10 anos
quando por afinidade imediata, estivamos em um grupo de pesquisa
sobre Imigracdes e Refiigio da UFRGS. Desde o inicio sempre fomos a
eventos académicos, escrevemos artigos, fomos colegas da CESUCA e
mesmo hoje ele morando na Alemanha e eu no Brasil nunca deixamos
de nos falar ou nos ajudar.

A oportunidade de publicagio desta obra, é uma forma de
transpassar as pesquisas e as pessoas, demonstrando que nos
preocupamos e fazemos a diferenca mesmo que quilémetros de
distancias entre, cidades, estados e paises.

Tenho a sorte de conviver e sempre aprender com estes amigos,
docentes e discentes nesta obra...

Segue agora um pouco da histdria de cada organizador

SANDRA REGINA MARTINI

Possui graduagdo em Ciéncias Sociais pela Universidade do
Vale do Rio dos Sinos (1983), Especializagio em Satide
Piiblica, ESCOLA NACIONAL DE SAUDE PUBLICA- FIOCRUZ
(1985), Especializagdo em Programagio e Geréncia dos
Servicos de Satide, ESCOLA NACIONAL DE SAUDE PUBLICA-
FIOCRUZ(1987), Mestrado em Educa¢io pela Pontificia

Universidade Catélica do Rio Grande do Sul (1997),
Doutorado em Evoluzione dei Sistemi Giuridici e Nuovi Diritti pela Universita Degli
Studi di Lecce (2001), Pés-doutorado em Direito (Roma Tre, 2006) e Pés-doutorado em
Politicas Publicas (Universidade de Salerno, 2010). Foi Professora titular da
Universidade do Vale do Rio dos Sinos, da Scuola Dottorale Internazionale Tullio
Ascarelli e Professora visitante da Universita Degli Studi Di Salerno. Diretora da Escola
de Satde Publica do Estado Rio Grande do Sul (janeiro de 2007 a fevereiro de 2011),
Membro do Conselho Superior da Fundagio de Amparo a Pesquisa do Estado do Rio
Grande do Sul - FAPERGS (de janeiro de 2008 a dezembro de 2013). Atualmente é

coordenadora e Professora titular do Programa de Pés-Graduagio em Direito na
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Universidade Ritter dos Reis Sistema Anima, Professora visitante e agora é professora
colaboradora do programa de Pds-Graduagdo em Direito, na Universidade Federal do
Mato Grosso do Sul UFMS, Professora visitante no programa de pés-graduagio em
Direito e integrando o Centro de Estudos Europeus e Alemies, na Universidade Estadual
do Estado do Rio Grande do Sul UFRGS e Professora do programa de P6s- Graduagio no
Centro Universitdrio UNIFACVEST. E orientadora de mestrado, doutorado e pés-
doutorado. Pesquisadora gaticha da Funda¢io de Amparo a Pesquisa do Estado do Rio
Grande do Sul - FAPERGS e Pesquisadora Produtividade 2 do Conselho Nacional de
Desenvolvimento Cientifico e Tecnolégico CNPq, além de orientar e supervisionar
alunos bolsistas no exterior. Faz parte do Banco de Avaliadores do Sistema Nacional de
Avaliagio da Educagio Superior (BASis), selecionada e capacitada pelo Instituto
Nacional de Estudos e Pesquisas Educacionais Anisio Teixeira (Inep). E parecerista ad
hoc do Conselho Nacional de Pesquisa CNPq e CAPES. Desenvolve projetos de pesquisa
e de extensdo com redes de cooperagido internacional entre Instituicdes de Ensino
Superior brasileiras e estrangeiras, bem como organizadora de eventos internacionais
e nacionais com participagdo de IES estrangeiras e organismos internacionais. Também
organiza e publica artigos em parceria com IES estrangeiras e livros com tradugdes de
autores alemaes cldssicos. Foi premiada pelo Centro de Estudos Europeus e Alem3es,
institui¢do vinculada & UFRGS e a Pontificia Universidade Catdlica do Rio Grande do Sul
(PUC-RS) e escolhida pelo projeto Open Box da Ciéncia como mulher protagonista na
pesquisa, na area de ciéncias sociais aplicadas, do ano de 2020 tendo, ainda, sido
contemplada diversas vezes com fomentos institucionais para missdes de estudos no
exterior e estreitamento de lacos académicos-institucionais. £ fundadora do
Observatdrio de Direito a Satide em Tempos de COVID-19 no MERCOSUL e membro das
seguintes institui¢cdes: Rede Iberoamericana de Direito Sanitdrio e Rede de Mediagio
Sanitdria na América Latina. Tem experiéncia na drea de Direito, com énfase em
sociologia juridica, atuando principalmente nos seguintes temas: Satde Publica,
Politicas Publicas, Sociologia Juridica, Sociedade e Direitos Humanos. ORCID:
orcid.org/0000-0002-5437-648X.

Endereco para acessar este CV:http://lattes.cnpq.br/4080439371637715
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CRISTIANE FELDMANN DUTRA

Pés-Doutoranda em Direito. Doutora em Educagio, drea de
pesquisa Gestdo e Politicas Publicas na Universidade LA SALLE.
Mestre em Direito, com énfase em Direitos Humanos do Centro
Universitario Ritter dos Reis (UniRitter) Laureate International

Universities. Especialista em Direito e Processo do Civil no

complexo Superior Meridional S.A.(IMED). Especialista em Direito
do Trabalho e Processual do Trabalho na Faculdade do Instituto de Desenvolvimento (IDC).
Possui Graduag¢do em Direito na Universidade Luterana do Brasil (ULBRA). Revisora da
revista juridica Faculdade de Direito de Santa Maria (FADISMA) em Santa Maria-RS,
revisora da revista Didlogo na Universidade LA SALLE em Canoas-RS e revisora da Revista
do curso de Direito da Faculdade da Serrra Gadcha. Pesquisadora do grupo Migragdes
Internacionais e Pesquisa no Sul (MIPESUL) desde 2016. Pesquisadora do grupo Didlogos
culturais transfronteirigos: pluralismo e direitos humanos na Universidade UNILASALLE,
desde 2017. Coordenadora do Grupo de Pesquisa no Centro Universitirio do CESUCA:
DIREITOS HUMANOS Migragio, Educagio e Trabalho (2020). Professora da graduagio da
Faculdade INEDI-CESUCA desde 2017. Professora na Graduagdo da FAPAS em Santa Maria-
RS (2016). Experiéncia em docéncia no ensino Superior nas disciplinas de Direitos
Fundamentais, Direito material e Processual do Trabalho, Direito Ambiental, Bioética,
Direito Civil e Processual Civil (Faléncia e concordata, Contratos, Processo Civil I, A¢des
Constitucionais e Procedimentos Especiais, Direito Civil parte geral, Iniciagido a Pratica
Civil, Direito Civil Execugdes, Teoria Geral do Processo), Antropologia Juridica, Estagio
Supervisionado em Trabalho IV, Direito empresarial: Teoria da Empresa, Direito
empresarial: Titulos de Crédito e Recuperac¢do Judicial, Psicologia Juridica. Professora
convidada de Pés-Graduagio na Institui¢io UniRitter nas disciplinas de Direito e Processo
do Trabalho, Direito previdencidrio e Direito e Processo Civil, Responsabilidade Civil.
Professora convidada de Pés-Graduagdo na Instituigio IMED-POA nas disciplinas de
Direito e Processo do Trabalho e Psicologia Juridica. Coordenadora da Pés-Graduagdo na
Institui¢do IDC/FAMERCO em Direito e Processo do Trabalho e Direito Previdenciirio
(2016-2018). Professora em Direitos Humanos, Constitucional, Direito e processo do
Trabalho. Integrante da gestdo (2018-2020) do SoLEI (Sociedad Latinoamericana de
Estudios Interculturales, representando o Brasil). Autora do livro Juridico "ALEM DO
HAITI: Uma andlise da imigragdo Haitiana no Brasil, editora LUMEN JURIS-R], 2016.

Organizadora de livro com artigos juridicos: Coletinea de Direitos Humanos-Egressos do
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Mestrado Uniritter, editora LUMEN JURIS-R]J, 2016. Organizadora de livro com artigos
juridicos volume II, Coletinea de Direitos Humanos-Egressos do Mestrado Uniritter,
editora LUMEN JURIS-R], 2017. Organizadora de livro com artigos juridicos volume III,
Coletdnea de Direitos Humanos-Egressos do Mestrado Uniritter, editora LUMEN JURIS-
RJ, 2018. Organizadora de livro DIREITOS HUMANOS E XENOFOBIA: violéncia
internacional no contexto dos imigrantes e refugiados. Editora PRISMA -Curitiba-PR,
2017. Organizadora de livro "DIREITOS HUMANOS NA SOCIEDADE COMPLEXA " O
MOVIMENTO ENTRE OS SABERES A transdisciplinaridade e o Direito- Volume XII, editora
EVANGRAF, Porto Alegre, 2019. Organizagio da coletdnea Direitos Humanos e
Interdisciplinaridade: Estudos do grupo de pesquisa em Direitos Humanos do CESUCA.
Cristiane Feldmann Dutra; Claudio Kieffer Veiga; Moisés de Oliveira Matusiak (Orgs.),
editora Fi, Porto Alegre-RS, 2020, 340p. Organizagdo da coletinea Direitos Humanos e
Migragbes Forcadas: migracdes, xenofobia e transnacionalidade. Cristiane Feldmann
Dutra; Gustavo de Lima Pereira (Orgs.), editora Fi, Porto Alegre-RS, 2020, 392 p. Email:
cristiane.feldmann@hotmail.com ORCID: orcid.org/0000-0002-9832-8850

Endereco para acessar este CV: http://lattes.cnpq.br/2723657666351533
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Contamos com a participacio sobre este livro com texto da
Introducdo do Doutorando Rodrigo Vernes Pinto.

Com preficio da Dra.Janainan Struza

Os 16 artigos da presente obra sio de grande relevancia, tanto
académica quanto social, o que demonstra a responsabilidade e o
comprometimento dos DOCENTES E DISCENTES frente a sociedade e as

dificuldades dos direitos humanos durante e pés Pandemia no mundo.

Desejamos a todas e todos, uma boa leitura!



INTRODUCAO

Rodrigo Vernes Pinto

Falar sobre direitos humanos na atualidade requer o
estabelecimento de sélidas pontes de didlogo, de respeito ao Outro, de
um olhar para os vulnerdveis, de realizar concretamente os seus
postulados universais, indivisiveis, de interdependéncia, de inter-
relacio e de consolidagio representativa daqueles historicamente
subalternizados. E, dentro dessas perspectivas, a compreensdo nio sé
empirica como também epistemolégica sobre os principios basilares e
normativos que cercam os direitos de toda a humanidade é uma via
absolutamente inadidvel no cenirio de um mundo cada vez mais
globalizado.

Prova disso, foram os tltimos trés anos em que todos os paises e
suas populacdes foram assolados por uma pandemia sem precedentes
no ultimo século. O processo considerado sistémico de contaminacgio
humana ocasionado pelo virus da Covid-19 teve reflexos ndo sé
individuais. As suas consequéncias atingiram as variadas estruturas
sociais e de modo global, sendo que a sua disseminacio teve forte
impacto muito mais sobre as camadas mais desfavorecidas, como os
mais pobres, os indigenas, aqueles que carregam marcadores sociais
interseccionados, como pretos pobres, mulheres pretas pobres, os
imigrantes, os idosos, as vitimas de violéncia de género, além da latente

diferenciacdo injusta historicamente imposta entre o norte e sul global.
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Exatamente por isso que reunir estudos sobre esses temas assume
relevincia académica, pois permite abordar dados faticos constatados,
problematiza-los e buscar resultados para uma adequada compreensio
dos impactos da pandemia. Assim como, apontando-se para caminhos
transformativos em que hd a propositura de agendas positivas de
politicas ptblicas para tais agentes sociais e grupos vulnerabilizados.

Diversos debates foram postos durante a pandemia e, por certo,
continuardo a permear o discurso publico. E a categoria direitos
humanos é ponto central nas discussdes. Como o Professor Costa
Douzinas aludiu, nos tltimos anos pode-se dizer que vimos o “triunfo
dos direitos humanos”. No entanto, eles teriam apenas “paradoxos a
oferecer” diante de tantas incongruéncias.' Afinal, como um conjunto
normativo consolidado n3o é capaz de elidir tantas desigualdades,
violéncias, d6dios e negacio de valores humanos basicos? Esses
questionamentos revelam que o respeito e implementacio dos direitos
humanos reclamam constante vigilia. Isso requer nio s6 atengio as
liberdades, pedra fundamental tedrica dos direitos humanos. Requer
acdes conjugadas entre todos os agentes sociais, o que inclui o Estado
com a sua capacidade de oportunizar vida digna e o exercicio pleno das
liberdades?, em didlogo com a igualdade e nio discriminagio.

Desse modo, todos os que se propdem a defendé-los e estuda-los
devem ser saudados. E, nesta obra, hd uma série de pesquisadores

engajados com a concretizagio dos direitos humanos. Stephanie Regalia

' The 'end’ of human rights In the hands of western governments human rights have lost their true aim
and become the latest version of the civilising mission Costas Douzinas theguardian.com, Wednesday
10 December 2008 09.30 GMT - Tradugéo do texto de autoria do Professor Costas Douzinas publicado
na péagina do ‘The Guardian” no dia 10 de dezembro de 2008. Link de acesso:
http://www.theguardian.com/commentisfree/2008/dec/10/humanrights-unitednations

?Sen, Amartya. “Las teorfas del desarrollo a principios del siglo XXI”, Cuadernos de Economia, v. XVII, n.
29, Bogotd, 1998, paginas 1-28.
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e Bruna Singh problematizam em seu texto sobre as atividades
negociais no contexto da pandemia e a necessidade de se assumir um
papel de respeito aos direitos humanos, inclusive para o futuro pds-
pandemia. Seguindo, os impactos da Covid-19 sobre grupos vulneraveis
em contexto migratério e de protecido de refugiados sdo tratados por
Gangotri Hazarika Nath e Clara Aischa-Maria Simon. J4 Indira Sthefany
Mogollon Mantilla e Aimée Stuflesser Mendizdbal apresentam a
situacdo das mulheres durante a época da pandemia e, a partir de bases
tedricas feministas, propdem solugdes para a pds-pandemia, em
especial nas sociedades mexicanas e colombianas.

Também com relagdo ao tema migra¢des, mas detalhadamente em
contextos de refugiados climaticos, Ofelia Ferrero Albero, Felipe Téllez
Guzmin e William Ivan Gallo Aponte analisam a situagio de
vulnerabilidade desses grupos. E, ainda de modo mais especifico, Saeede
Mokhtarzade traz um estudo sobre os refugiados afegdos no Ird e o
direito fundamental a saide diante da pandemia e as suas
consequéncias. Em um sentido mais administrativo quanto a
diplomacia, Aranzazi Payin Lépez trata dos desafios diplomaticos
durante a pandemia para o respeito dos direitos humanos.

Na busca de compreender os problemas laborais ocasionados pela
pandemia, Ana Maria Viola de Sousa e Tatiana Cristina Bassi abordam
os direitos trabalhistas dos idosos e as suas inclusdes no mercado de
trabalho com os seus reflexos individuais, sociais e econémicos diante
da pandemia. J4 Thiago de Souza Modesto, Rosdngela Maria Pereira e
Mari Cristina Alves Delgado de Avila analisam a cooperacio juridica
internacional sob a prote¢do humana do refugiado na concretizagio de
seus direitos humanos. Michelli Linhares de Bastos e Sandra Regina

Martini analisam o discurso da ex-Ministra Damares Alves sob os
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pressupostos dos estudos de género e o reforco de estereétipos, tudo
como arcabougo ideolégico para a consolidacio de um projeto de poder.
Com esse fim, sdo articulados diversos discursos da entio Ministra em
suas redes sociais, relacionando-os com os estudos de género.

O racismo estrutural e as suas relagdes com a teoria da luta de
classes, opressdo e superexploracdo dos negros no Brasil fazem parte do
tema do texto de Cristiane Feldmann Dutra e Leandro José Cardoso. S3o
articuladas as agruras herdadas pela escravidio brasileira com os
desafios dos direitos humanos, principalmente com relagio as
estruturas racistas e categoria do biopoder de matriz Foucaultiana.

O uso de dados e da tecnologia com os seus impactos sobre a
privacidade dos individuos no combate ao coronavirus sdo parte das
anilises de pesquisa de Nelson Gilmar Travelin Filho e Ricardo Libel
Waldman. Os autores tratam da vigilancia constante na sociedade da
informac3o, a privacidade e o alcance das medidas juridicas para o
enfrentamento do coronavirus, com os limites do seu uso pelo Poder
Publico. Em didlogo, ha o texto de Emerson de Lima Pinto tratando
Politicas Ptblicas e saide coletiva em estado de emergéncia, como no
caso da pandemia por Covid-19, assim como os impactos constitucionais
e nas decisdes dos tribunais na pauta do direito sanitirio. De modo
macro, Tatiana Cardoso Squeff, Victéria Magri M. de Carvalho e Julia
Abate Nunes tratam do acolhimento dos migrantes e o uso de
ferramentas para garantir a hospitalidade deles, tendo os direitos
humanos como balizadores para viabiliza-las.

Por fim, Simone Andrea Schwinn e Marli Marlene Moraes da Costa
abordam as situagdes de refiigio e as problematizam com a dimensio da
violéncia de género e como enfrenta-las no cenirio de pds-pandemia,

principalmente diante da vulnerabilidade das refugiadas. Com
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referencial tedrico no direito da antidiscriminagdo, Rodrigo da Silva
Vernes-Pinto desenvolve texto sobre a categoria juridica da
discriminagdo institucional e a relaciona com as desigualdades e
discriminagdes sofridas pelos pretos e pobres nas politicas publicas
durante a pandemia por Covid-19 sob uma perspectiva descolonial. As
autoras Isabel Pires Trevisan e Cristiane Borges Scheid exploram o
conceito de violéncia de género, em estrito, a violéncia doméstica
sofrida pelas mulheres no periodo da pandemia e apresentam os
desafios para enfrenta-la e diminuir as violagdes em direitos humanos
ap6s o cendrio pandémico.

O conjunto desta obra revela o quanto seguir a concepgdo de
direitos humanos se renova e é premente nos dias atuais. E atingir esse
fim faz parte do préprio significado dos direitos humanos cuja
generalidade e vagueza é parte de dindmicas que servem justamente
para se construir direitos.* Justamente nesse grau de abstragio,
generalidade e universalidade com sua abertura conceitual que hi a
potencialidade de concretizagdo. Uma similar abertura presente nos

didlogos dos textos desta obra.

*Flores, Joaquin Herrera. A (re)invencao dos direitos humanos. Florianopolis: Fundagao Boiteux, 2009,
p. 35.



THE COVID-19 PANDEMIC: A CATALYSER FOR THE
BUSINESS RESPONSIBILITY TO RESPECT HUMAN
RIGHTS

Stephanie Regalia '
Bruna Singh 2

1. INTRODUCTION

When the COVID-19 virus first emerged as a global health threat in
early 2020, the urgency to protect lives across the world from an
unknown virus took centre stage. Governments took proactive steps in
limiting social interactions to avoid the spread of the virus. By the end
of 2022, at the time of writing, the global pandemic situation seems to
be on track towards management by international and national health
authorities, nevertheless with varying degrees of success depending on
the availability of vaccines, capacities of health systems and
reactiveness of government bodies.

Managing the response to the pandemic was not solely a matter of
public regulation. The private sector played a crucial role in providing
solutions to the crisis, be that through the development of vaccines and
other medical technologies, ensuring the continuation of essential

services and delivering food and goods in global and domestic supply

' Doctoral Researcher in the International Doctorate Programme “Business and Human Rights
Governance Challenges in a Complex World”, at the Friedrich-Alexander-Universitat Erlangen-Nirnberg,
in GERMANY.

2 Doctoral Researcher in the International Doctorate Programme “Business and Human Rights
Governance Challenges in a Complex World”, at the Friedrich-Alexander-Universitat Erlangen-Nurnberg,
in GERMANY.
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chains. The pandemic therefore put a spotlight on the private sector’s
power to influence peoples’ lives. Conversely, while businesses were
important to keep economic activity up to a sufficient level, they also
proved to be a vector of risk. From infections in the workplace, to the
role of international business in the rapid geographic transmission of
the disease and the seemingly competing priorities between crisis-
driven business opportunities and the safety of workers and
communities, businesses were also the source of many risks to public
health and public welfare.

This article looks at the role of business in the response to the
pandemic and the lessons it holds for the future. COVID-19 proved to be
both an accelerator towards greater recognition of the need for
sustainable business practices and a hurdle in ensuring continuous
respect for human rights, especially in times of crises. This article takes
the example of two industries put in the spotlight during the pandemic
for their impacts on human rights: the Gig Economy and the global
garment industry. Through these two examples, the business
responsibility to respect human rights, as it appears in the UN Guiding
Principles on Business and Human Rights (hereafter UN Guiding
Principles), will be analysed in the context of the COVID-19 pandemic.
These case studies will also serve to illustrate the different dimensions
of this business responsibility. UN Guiding Principle 13 specifies that
the responsibility to respect applies in businesses’ own activities and in
their business relationships, which include entities in businesses’ value
chains. These two dimensions involve different risk factors and
different responses to ensure respect for human rights in business

operations.
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In the context of a post-pandemic world, this article also looks at
recent legal initiatives that seek to respond to some of the human rights
challenges associated with business practices during the pandemic and
beyond. While the need for greater regulation is evident, ensuring that
new laws properly take into account the voices of those negatively
affected by business practices during the pandemic will be essential to

the success of these initiatives.

2. THE BUSINESS RESPONSIBILITY TO RESPECT HUMAN RIGHTS IN
BUSINESSES’ OWN ACTIVITIES AND THE GIG ECONOMY

UN Guiding Principle 13 defines the business responsibility to
respect human rights first in relation to businesses’ own activities.
Business enterprises must avoid causing or contributing to adverse
human rights impacts through their own activities and address such
impacts when they occur. This responsibility is often naturally captured
by domestic legislations on civil liability and employer obligations. In
the context of the COVID-19 pandemic, this would cover situations such
as protecting workers from the risk of COVID-19 infection, ensuring
respect for private and family life when arranging work from home and
generally avoiding contributing to a worsening pandemic situation in
the areas and communities where businesses operate.

With general advisory to enforce social distancing, reduce big
gatherings and unnecessary travel, reliance on delivery services grew
quickly during the pandemic. The next section looks at the role the Gig
Economy played in providing services during the pandemic and
analyses this newer industry’s responsibility to respect human rights
within its own activities. ‘Gig Economy’ refers to a collection of

marketplaces that match suppliers with consumers. The potential
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customer requests a service, i.e. food delivery or a ride, through a
smartphone app managed by a ‘gig business’, which in turn connects
the service demand with a ‘gig worker’ (DONOVAN; BRADLEY;
SHIMABUKURU, 2016; TAN; AGGARWAL; COWLS; MORLEY; TADDEO;
FLORIDI, 2021). It is necessary here to distinguish between asset-based
platforms, which aim to share underused assets, such as Airbnb, from
labour-based platforms, in which the user searches for a service,
typically meal or other item delivery, ride shares, such as Uber or Rappi
(BALARAM; WARDEN; WALLACE-STEPHENS, 2017). The latter type of
platform is the one, which raises the most human rights concerns in the

context of the global COVID-19 pandemic.

3, THE HUMAN RIGHTS RISKS OF LABOUR-BASED DIGITAL PLATFORMS
DURING THE COVID-19 PANDEMIC

Gig businesses, especially labour-based platforms, were able to
generate important profits during the pandemic (TAN; AGGARWAL;
COWLS; MORLEY; TADDEO; FLORIDI, 2021; PARWEZ, 2022), which has
increased the spotlight on the human rights of workers that depend on
these platforms for their income. These businesses typically position
themselves as intermediates of autonomous workers, as platforms for
communication between clients and service providers, and not as
formal employers (TICONA; MATEESCU, 2018; PARWEZ, 2022).
Moreover, as an “on-demand” service, gig workers can usually perform
flexible hours and choose the activity to be developed (PARWEZ, 2022).

While they generate a source of income for workers, labour-based
platforms face ethical and human rights issues. The Gig Economy is
based on the informal work relations between the company and the

service providers, meaning that workers are typically not employees of
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the company, and therefore lack access to labour law protection,
especially in low-rights jurisdictions (TAN; AGGARWAL; COWLS;
MORLEY; TADDEO; FLORIDI, 2021; TICONA; MATEESCU, 2018).

In other words, labour-based platforms benefit from the lack of
labour relations regulation and a high power imbalance between the
platform and individual workers. This means they are not required to
guarantee minimum wage, income security, occupational health
standards, and fair treatment (CALO; ROSENBLAT, 2017; MOORE, 2018).
The COVID-19 pandemic exposed and aggravated the precarious
conditions of gig workers. Food delivery personnel, for example, were
under a serious risk of infection from exposure to the extremely
contagious virus, all the more so when there was not yet adequate
distribution of personal protective equipment (PARWEZ, 2022;
VELASQUEZ PINTO, 2021).

Moreover, as TAN; AGGARWAL; COWLS; MORLEY; TADDEO;
FLORIDI (2021) and MOORE (2018) explain, the flexible nature of the gig
economy can also subject workers to routine underpayment which in
turn leads them so resort to unmanageable workloads. For instance,
during the COVID-19 pandemic, reports emerged of Amazon and Rappi
deliverers working long hours without the correct protective clothing
and equipment, putting their health at risk (ALMEIDA AQUINO;
QUEIROZ PILATE; DA SILVA FELIX, 2020; TAN; AGGARWAL; COWLS;
MORLEY; TADDEO; FLORIDI, 2021).

The negative human rights impacts for gig workers are also
associated with the structural inequality context in which they operate,
including race, gender and immigration (ALMEIDA AQUINO; QUEIROZ
PILATE; DA SILVA FELIX, 2020; VAN DOORN; FERRARI; GRAHAM, 2020;
MOORE, 2018; ALTENRIED, 2022). In Brazil, the delivery workforce



Stephanie Regalia; Bruna Singh o 31

profile is black men under 30 years of age, who did not complete higher
education (IKUTA; MONTEIRO, 2021; ALMEIDA AQUINO; QUEIROZ
PILATE; DA SILVA FELIX, 2020). In the United States, researchers point
out that gig workers are majority African Americans and Latinos
(TRAN; SOKAS, 2017). These characteristics can also be reflected in
payment inequality and the vulnerability to harassment and racism
(MOORE, 2018).

Therefore, the adverse human rights impacts of the Gig Economy
intersect with the already existing social context and multi-
vulnerabilities of gig workers, including race, gender and immigration.
Furthermore, the insecurity caused by regulatory inaction and the lack
of corporate responsibilities regarding the rights of gig workers
exacerbates systemic inequalities (ORR; HENNE; LEE; HARB;
ALPHONSO, 2022; VAN DOORN, 2017; POPAN; ANAYA-BOIG, 2021;
BORKIN, 2019).

Considering the human rights violations against gig workers and
the pressure of civil society during the COVID-19 pandemic (AMORIM;
MODA, 2021; DESGRANGES; RIBEIRO, 2021; BESSA; JOYCE; NEUMANN;
STUART; TRAPPMANN; UMNEY, 2022) some governments have
initiated legislative processes to guarantee a minimum labour standard

and social guarantee for gig workers.

4.EARLY ATTEMPTS AT REGULATING THE GIG ECONOMY

The health and safety of gig workers turned into a focus of debate
during the COVID-19 pandemic. The challenge of regulating the Gig
Economy relies on the nature of the business, in which self-employed

freelancers work in a competitive market, creating an alternative
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income for the unemployed or otherwise employed population
(STEWART; STANFORD, 2017; TAN; AGGARWAL; COWLS; MORLEY;
TADDEO; FLORIDI, 2021). Nevertheless, legislative initiatives in several
countries are setting norms to better protect gig workers from the
negative impacts of labour-based platforms.

In 2022, the Brazilian government approved the Law n°. 14.297
(2022) which guarantees protection measures for delivery workers
that provide services through digital platforms during the COVID-19
health emergency. Although the law fails to recognize the labour
relationship between the delivery worker and the gig business, it
provides a minimum standard for an important work category in
Brazil, which grew by almost 1,000% in the last 5 years (from 30
thousand to 278 thousand active delivery workers) (GOES; FIRMINO;
MARTINS, 2021).

In addition, the Brazilian Supreme Labour Court is about to decide’
on the employment status of gig drivers and deliverers (SUPREME
LABOR COURT, 2022b, 2022c). The Court is taking into consideration the
intensification of lawsuits against gig businesses during the COVID-19
pandemic, more than half of which involved the recognition of an
employment relationship (SUPREME LABOR COURT, 2022a). Similarly,
in 2021 the UK Supreme Court ordered the company Uber to offer its
drivers at least 28 days of paid vacation time and the national living
wage (Uber BV & OR’s v Aslam & Ors [2021] UKSC 5 (19 February 2021)).
Nonetheless, the question related to employment relations remains
open (ATKINSON; DHORAJIWALA, 2022; UNITED KINGDOM
SUPREME COURT, 19 fev. 2021).

* At the time of writing, there was still no final Court decision.
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In France, the labour organization Union Syndicale Solidaires
initiated legal proceedings against Amazon over employees’ working
conditions during the country’s first wave of coronavirus pandemic.
The first instance court, the Nanterre Court of Justice ruled in favour
of the labour organization, requiring Amazon to conduct a risk
assessment of COVID-19 related health risks for its employees and to
limit its activities to the reception, assortment, and delivery of
essential products only. For each day the corporation failed to comply
with the ruling, the court would issue a penalty payment of one
million euros to the company (TRIBUNAL JUDICIAIRE DE
NANTERRE, 14 abr. 2020). The Versailles Court of Appeal confirmed
the decision on appeal but reduced the penalty payment to 100.000
euros (COUR D'APPEL DE VERSAILLES, 24 abr. 2020).

In California, a 2019 legal initiative, known as the AB5 bill, sought
to expand the definition of “employee” to cover a variety of
independent contractors, with the aim of giving employee protection
to gig workers. The bill was heavily fought by gig businesses, with
Uber and Lyft refusing to comply with the reclassification of their
workers as employees once the law came into effect (DAVIS, 2022;
CHERRY, 2021). Gig businesses then campaigned heavily for a ballot
initiative, known as Proposition 22, which Californian voters
approved in 2020. Under Proposition 22, gig workers remain
independent contractors albeit with benefits that independent
contractors do not typically receive, such as a healthcare subsidy,
which is nevertheless not equivalent to employee protections.

However, Proposition 22 was ruled unconstitutional by the
Superior Court of California in Alameda County, because it “limits the

power of a future legislature to define app-based drivers as Workers
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subject to workers' compensation law” (JAVITS; LUBY, 2022, pag.22).
The Court further emphasized that Proposition 22 primarily serves to
safeguard the financial interests of gig economy businesses in
maintaining a non-unionized workforce, not to advance minimal
workplace safety or worker compensation requirements (JAVITS;
LUBY, 2022).

Finally, the European Union has proposed two important legal
initiatives that may improve adverse labour and human rights impacts
of gig businesses. The first is the draft Directive on improving working
conditions in platform work (EUROPEAN COMMISSION, 2022) which
aims to set clear criteria to determine the employment status of digital
platform workers, providing them access to labour rights, including the
right to minimum wage, parental leave and protection against work
accidents.

The second is the draft Directive on Corporate Sustainability Due
Diligence (EUROPEAN COMMISSION, 23 fev. 2022) which aims to
introduce mandatory human rights due diligence for companies
above specific thresholds operating on the European market. As part
of the new regulation, further referenced in the next section,
businesses will have to consider the adverse human rights impacts of
their operations, including those in their value chains both inside and
outside of Europe.

Despite the advances these draft Directives suggest regarding
corporate responsibilities to respect human rights, there are still
concerns about how these legislative initiatives would apply to gig
businesses. Hence, further studies will be necessary to determine the
impact of this type of regulation on the Gig Economy in Europe and

abroad.
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4. THE BUSINESS RESPONSIBILITY TO RESPECT HUMAN RIGHTS IN
BUSINESS RELATIONSHIPS AND GARMENT VALUE CHAINS

The COVID-19 pandemic was the source of major disruptions
within global value chains. With the need for social distancing and new
safety measures, many workplaces functioned in the initial stages of
the pandemic at a diminished capacity. In addition, government-
ordered shutdowns to contain the spread of the virus meant closing
shops, limiting travel, and ultimately decreasing economic activity.
While the demand for certain products skyrocketed - personal
protective equipment notably - many industries faced an
unprecedented drop in demand. The United Nations estimates that the
decline in global trade in the first year of the pandemic was close to that
during the global financial crisis of 2008/9, although global trade began
to recover at the end of 2020 and rebounded much faster than initially
expected (UNCTAD, 2022).

Within this context the global garment industry quickly came
under the scrutiny of civil society organisations receiving reports of
cancelled or delayed orders from buyers at the end of the supply chain
and the negative consequences this had on factory workers (BUSINESS
& HUMAN RIGHTS RESOURCE CENTRE, 2022a). This section takes the
example of the global garment industry during the pandemic to
illustrate the ways in which business actions can negatively impact
human rights up the value chain. It analyses the responsibility of buyers
based on the UN Guiding Principles, and questions whether new
binding regulations in the field of business and human rights would
change the situation if businesses faced a similar global pandemic in

the future.
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Due to the structure of the global garment industry and the nature
of the product it provides, this section focuses on human rights in
supply chains, that is, the upstream part of the value chain. It should be
noted however that UN Guiding Principle 13 refers to the notion of value
chain, which includes both the upstream and downstream. The adverse
human rights impacts linked to the use of a given product or business
service downstream can also be analysed depending on the industry,
and are particularly relevant when considering industries such as big

technology companies and social media (RAU, 2020).

5. CRISIS RESPONSES IN THE GLOBAL GARMENT INDUSTRY AND
INCREASED HUMAN RIGHTS RISKS

The global garment industry has historically been at the centre of
global civil society movements raising awareness on working
conditions and trying to hold business accountable for human rights
harms in their supply chains. These campaigns first focused on so-
called sweatshops and cases of child labour in the supply chains of
multinational fashion brands in the late 20™ century. The concerns over
working conditions in textile supply chains quickly rose as globalized
trade and the complexity of supply chains grew during the early 21*
century. The infamous 2013 Rana Plaza factory collapse in Bangladesh,
which killed over 1,132 factory workers and injured more than 2,500
workers (ILO, 2017) perhaps most tragically encapsulated the extreme
safety risks facing many workers at the beginning of the supply chain.

It seems that it is in fact with the garment industry in mind that
certain countries have been drafting their policies on sustainable
supply chains in recent years. For example, when the French human

rights due diligence law (Loi relative au devoir de vigilance des sociétés
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méres et des entreprises donneuses d’ordre) was presented in Parliament,
the first draft mentioned the Rana Plaza collapse in the opening
paragraphs of the introductory bill (ASSEMBLEE NATIONALE, 11 fev.
2015). Similarly, the European Union’s draft Directive on Corporate
Sustainability Due Diligence identifies the manufacture of textiles,
leather and related products as a high-risk sector (EUROPEAN
COMMISSION, 23 fev. 2022).

The human rights challenges of this sector — from labour rights
violations to cases of modern slavery — are well documented and tightly
linked to long, opaque supply chains. Economic considerations play a
big role in multinational companies’ decisions here: production is
outsourced to economies with weaker regulatory capacity and an
abundance of low-cost labour (VOSS, 2020). This means that even before
the COVID-19 pandemic hit, the industry was commonly identified as a
sector where human rights abuses were common (ROUAS, 2022). To
some extent, the garment industry is not unique in this respect. Many
industries outsource their production to countries where the labour
and environmental costs of operating are lower, and thereby can
contribute to increased human rights risks for workers and
communities in producing countries. What does characterize the global
garment industry is the unequal economic power between large
multinational companies purchasing the textile products and local
suppliers. Purchasing companies are often able to fix prices and impose
a tight delivery schedule to suppliers, which can contribute to a ‘race to
the bottom’, where decreased prices are carried on to labour costs, and
ultimately the salary and working conditions of factory workers

(FASCIGLIONE, 2020).
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Suppliers’ economic dependence towards multinational
companies’ purchasing practices was at the centre of the increased
human rights impacts in the global garment industry during the
COVID-19 pandemic. The payments structure in this industry means
that suppliers often bear the cost of production and only get paid weeks
or months after the shipment of goods (ANNER, 6 out. 2020). With
forced shop closures, stay at home recommendations and overall
decreased purchasing habits at the beginning of the pandemic, many
retailers refused to honour existing orders or demanded price
concessions to accept delivery of goods already produced
(DORRENBACHER; SINKOVICS; BECKER-RITTERSPACH; BOUSSEBAA;
CURRAN; JONGE; KHAN, 2021). The Center for Global Workers’ Rights
estimated that in the initial weeks of the crisis, purchasing companies
reneged on roughly USD 40 billion in orders (ANNER, 6 out. 2020).
Meanwhile, the non-governmental organisation Clean Clothes
Campaign estimated that garment workers lost USD 11.85 billion in
wages between March 2020 and March 2021, drawing on research
focused on seven producing countries in South-Fast Asia (CLEAN
CLOTHES CAMPAIGN, 2021).

While it might be a natural part of business operations to decrease
purchase orders in times of economic hardship, the cancellation of
orders already produced and the enforcement of price concessions
when suppliers are facing declining orders falls in the realm of business
action that could not be considered acceptable (DORRENBACHER;
SINKOVICS; BECKER-RITTERSPACH; BOUSSEBAA; CURRAN; JONGE;
KHAN, 2021). The UN Guiding Principles help explain why that is the

case.
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Under the UN Guiding Principles, businesses have the
responsibility to respect human rights by avoiding causing or
contributing to adverse human rights impacts in their own activities
and seeking to prevent or mitigate adverse human rights impacts that
are directly linked to their operations, products or services by their
business relationships (UN Guiding Principle 13). As Fasciglione (2020)
points out, it is precisely because of their power to fix prices and
quantify goods ordered, that purchasing companies may influence the
activities of suppliers and be directly linked to adverse human rights
impacts at the production stage.

The fact companies can resort to force majeure clauses in their
contracts or other negotiation options does not dissolve them from the
responsibility to respect human rights and mitigate the adverse human
rights impacts of their chosen course of action. As Sherman (2021)
argues, the UN Guiding Principles provide guidance in the context of
ending a relationship that should lead companies to consider very
carefully the consequence of abruptly cancelling or altering purchase
orders. While this guidance, principally found in the commentary of UN
Guiding Principle 19, is largely meant for situations where a business
partner is found to be violating human rights standards, Sherman
argues that the guidance can be extended to all situations where ending
the relationship entails credible assessments of potential adverse
human rights impacts.

To some extent, this situation arises because of the
disproportionate power purchasing companies have in contractual
terms and conditions with their suppliers within the garment industry.
The inclusion of contractual clauses that ensure better equilibrium

between the parties in the relationship and ensure respect for human
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rights along the value chain may provide solutions in the future. An
American Bar Association Working Group released model contract
clauses to balance buyer and supplier responsibilities to protect
workers in international supply chains in March 2021 (SNYDER;
MASLOW, 2021). These types of initiatives, if taken up in practice more
broadly, could help prevent the reoccurrence of reflexive order
cancellation with little consideration of human rights impacts up the
supply chain.

When the pandemic hit, some large companies did commit to
continuing to pay suppliers and providing support to their business
partners to ensure their ability to recover quickly from the initial
economic disruptions (TRIPATHI, 2020). In the meantime, civil society
campaigns have also sought to raise renewed awareness on unequal
power dynamics within global garment value chains and urged
purchasing companies to commit to wage assurance and severance
guarantee funds to ensure all factory workers are paid what they are
due (BUSINESS & HUMAN RIGHTS RESOURCE CENTRE, 2022b).
Ensuring that these initiatives become standard practice instead of

hard-fought civil society campaigns is, however, a matter of regulation.

6. A GROWING BODY OF SUSTAINABLE VALUE CHAIN REGULATIONS

While the COVID-19 crisis brought with it aspirations towards
smaller value chains, with reshoring and nearshoring of production
closer to the places of consumption, by the time of writing, there was
little evidence that this type of systemic change had taken place
(UNCTAD, 2022). Complex value chains relying on reduced labour costs

in producing countries across the world are still the economic model of
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the post-pandemic world. Solutions to the human rights challenges
described above therefore depend on two complementary dynamics:
increasing the capabilities of human rights systems in producing
countries to regulate the behaviour of businesses locally and ensuring
accountability of businesses at the other end of the value chain.

The pandemic has arguably heightened the focus on legislation
that aims to ensure better respect for human rights by companies. This
type of legislation developed progressively during the 2010-2020
decade, from laws that require companies to disclose information on
their policies and practices about specific topics to the first domestic
human rights due diligence laws. These laws might in theory provide a
basis to question the legality of companies’ behaviours that negatively
impacted human rights during the pandemic (FASCIGLIONE, 2020).

The potential for these laws to deliver in practice may depend on
the exact obligations, which companies have to respect. Taking the
example of the United Kingdom Modern Slavery Act 2015, which
requires large companies to investigate their value chains for any
incidences of modern slavery and publish a statement on their modern
slavery policy and findings, Voss (2020) highlights that the Act is too
vague in its definition of what constitutes a value chain for businesses.
This means businesses have the flexibility to look only at immediate
suppliers with whom they have direct contractual relationships and
exclude suppliers further up the value chain.

Many scholars and practitioners have also questioned the efficacy
in general of disclosure-based regulation in regulating businesses’
respect for human rights (NOLAN, 2018). There has been a noticeable
impetus towards the adoption of human rights due diligence laws since

the COVID-19 pandemic refocused public attention on risky value
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chains. These laws seek to create legal obligations for companies to
conduct human rights due diligence modelled after the UN Guiding
Principles, that is, impose substantial obligations on companies to
identify, prevent, mitigate and account for how they address their
adverse human rights impacts. The first law of its kind, the French Loi
relative au devoir de vigilance, was adopted in 2017 well before the COVID-
19 pandemic hit. However, the most recent laws were all adopted in a
pandemic-recovery context. The German Supply Chain Act and the
Norwegian Transparency Act were both adopted in June 2021, and the
European Commission released the first draft Directive for Corporate
Sustainability Due Diligence in February 2022.

While these regulatory developments may be encouraging in
better preventing adverse human rights impacts across value chains,
the mere fact a law introduces binding human rights due diligence is
not enough to ensure prevention of future abuses. Landau (2019) points
out, for example, that a high level of ambiguity, lack of transparency
and a focus on process instead of outcomes can easily lead human rights
due diligence to offer little more than cosmetic compliance. Regulatory
consequences for companies and meaningful engagement with affected
rights holders are some of the important features likely to determine
the success of these laws in preventing negative human rights impacts.

Recently adopted laws are not immune to these considerations.
The French law, which is at the time of writing the most advanced in
terms of implementation, relies exclusively on civil society activism,
mostly NGOs and trade unions with standing, to enforce the due
diligence obligations (SAVOUREY; BRABANT, 2021; KRAJEWSKI;
TONSTAD; WOHLTMANN, 2021). This means that understandings on

the true scope of the law and the possibility of accessing remedy in cases
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of negative human rights impacts will only be uncovered through
protracted legal battles in front of national jurisdictions. Meanwhile,
the German Supply Chain Act, which will come into force in January
2023, limits the scope of companies’ due diligence obligation to their
own business operations and direct suppliers. Companies are only
required to conduct a risk analysis in relation to their indirect suppliers
if they obtain ‘substantiated knowledge’ of a human rights violation in
their supply chain (KRAJEWSKI; TONSTAD; WOHLTMANN, 2021). Both
the German and the Norwegian Acts, while incorporating
administrative sanctions in cases of non-compliance, fail to include a
civil liability mechanism or an obligation to implement specific
remedies in the form of reparations for victims (ibid.). Taking all this
into account, it is difficult to see how these new laws could immediately
provide solutions to some of the negative human rights impacts that
occurred during the COVID-19 pandemic in garment supply chains.

The aim however may rather be for a progressive improvement of
companies’ human rights track record through a diversified regulatory
landscape. The European Union is currently pushing for its own human
rights due diligence law, the Directive on Corporate Sustainability Due
Diligence, which would impose human rights obligations on a much
broader number of companies worldwide. The exact scope, content and
enforcement mechanism within the final version will be decisive to
determine whether negative human rights impacts in supply chains can
be properly remedied under the European Union framework.

In addition, the pandemic has placed a spotlight on deep injustices
and inequalities within our economic systems, a topic that has been at
the heart of the “build back better” movement (REES, 18 mar. 2021). This

can be seen in the rise of investor interest in environmental, social and



44 e Os desafios dos direitos humanos durante e na pés pandemia no mundo globalizado

governance (ESG) issues (SHERMAN, 2021). The European Union has
created a number of disclosure and reporting standards in the field of
sustainable finance in recent years, which include respect for human
rights as a sustainability criterion. For example, the Taxonomy
Regulation, which introduces a classification system for
environmentally sustainable activities and corresponding disclosure
obligations for financial market participants and other companies,
requires eligible investments to respect human rights in accordance
with the UN Guiding Principles (ANDREASEN LYSGAARD, 25 nov. 2022).
The European Union Platform on Sustainable Finance, an advisory body
that assists the European Commission in developing sustainable
finance policies, has to that end specified that investors who wish to
align with the taxonomy must engage with their portfolio companies
on their human rights records (EU PLATFORM ON SUSTAINABLE
FINANCE, 2022).

7. CONCLUSION

The COVID-19 pandemic has uniquely highlighted the impacts
businesses can have on human rights. Certain business models in
particular, whether digital labour-based platforms or reliance on
acutely dependent garment supply chains, can easily exacerbate
existing economic inequalities and fragile human rights protections.
Regulating underlying power dynamics is one of the key post-pandemic
human rights challenges underway. European initiatives to regulate
value chains and businesses’ human rights responsibilities have so far
been a driving force in this pandemic recovery. Nevertheless,

regulation at the local level, where the human rights impacts occur, is
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most likely to lead to lasting sustainable solutions. Ensuring that the
voices of those negatively impacted during the pandemic are properly
heard and their concerns taken into account will be crucial in enacting
regulation — whether local or extraterritorial by nature - that

safeguards human rights in the future.
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IMPACT OF COVID-19 ON VULNERABLE GROUPS IN
THE CONTEXT OF REFUGEE PROTECTION &
INTERNATIONAL MIGRATION
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1 INTRODUCTION:

“Everyone has the right to a standard of living adequate for the health and well-
being of himself and of his family, including food, clothing, housing and medical
care and necessary social services, and the right to security in the event of
unemployment, sickness, disability, widowhood, old age or other lack of
livelihood in circumstances beyond his control.” — Article 25, Universal

Declaration of Human Rights

The COVID-19 pandemic, while bringing the whole world to a
startling halt, brought with it colossal challenges forcing Governments
across the world to take unprecedented measures to stop the spread of
the contagion. The right to health and an adequate standard of living as
enunciated in the Universal Declaration of Human Rights suffered far-
reaching consequences during the pandemic. When talking about the
effects the coronavirus has on human rights, it is important to have a

look at those parts of society that are often forgotten. The impact of the

' Is currently pursuing a Master's in Human Rights at the Friedrich-Alexander University in
Nuremberg/Erlangen. A lawyer by training, Gangotri has worked in strategic litigation on issues of
women's rights, anti-discrimination and refugee law. She has experience of working at the intersection
of legal advocacy, research and public policy.

Zis currently attending the law school at the Friedrich- Alexander-University in Nuremberg/Erlangen.
Her work is currently focusing on Human Rights law with a focus on disability law. The interest for this
particular area was discovered while working with persons with mental and intellectual disabilities.



Gangotri Hazarika Nath; Clara Aischa-Maria Simon ® 53

coronavirus on human rights has been most felt by those parts of
society that are often neglected: migrants & refugees who for
socioeconomic reasons, fear of persecution, climate change or other
reasons had to leave their countries. Even among migrants, though, is
a group for whom the impact has been even greater, and these include
women, children and persons with disabilities who suffered serious and
disproportionate effects. These groups are in general more
marginalized and exposed to greater risks of intersectional
discrimination.

Within this context, this paper explores the challenges faced by the
aforementioned vulnerable groups in the progressive realisation of
their rights. In the beginning, we look at the challenges faced by women
refugees and migrants before proceeding to explore the challenges
faced by persons with disabilities and the struggles faced by children.
In the end, we discuss the suggested approaches to alleviate some of the
burdens placed upon these vulnerable groups, delving into the
application of international human rights law and international
refugee protection. While this paper is not exhaustive research about
all the struggles these groups face, it gives a critical insight into the
topic. It also highlights areas where there is a greater need for research

and inclusive policies in the post-pandemic era.

2 IMPACT ON MIGRANT AND REFUGEE WOMEN:

Migrants in general and women, in particular, are vulnerable
populations in non- pandemic times because of their multiple vectors
of exclusion. Their vulnerability when it comes to labour participation

& conditions, education, and health are well- documented (Gilodi,
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Albert, and Nienaber 2022). The COVID-19 pandemic has aggravated
their vulnerability which contributes to heightened risks to their health
arising out of the pandemic (Orcutt et al. 2020). Indeed, their
vulnerability not only increases their likelihood of contracting COVID-
19, but also increases their likelihood of not receiving adequate medical
care, of having more severe diseases, of suffering greater psychosocial
consequences from mitigation measures, and of being exposed to a
greater threat to their livelihood and income (Guadagno 2020)

However, the impact of COVID-19 is not only related to health risks
or risks arising from the implementation of public health measures
such as lockdowns. Women in the context of international migration
and refugee protection also face a greater threat in terms of the
exclusion and discrimination they face. For example, as per the 2020
report by UN Women, the COVID-19 pandemic has further aggravated
women migrants existing vulnerabilities of dealing with multiple,
intersectional discrimination and gender-specific restrictions in
migration policies. Further, migrant women have had challenges to
their livelihoods and suffered from the deplorable conditions in
detention centres. In the following, we aim to present four areas in
which the COVID-

19 pandemic has impacted women’s rights - livelihood, health,

gender-based violence, and administrative challenges.

A) LOSS OF LIVELIHOOD:

At work, women migrant workers have faced a greater risk of
exploitation due to the implications of the COVID-19 pandemic. As per

the data by the UN Women, 8.5 million women migrant domestic
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workers on insecure contracts are facing income loss and much greater
risks of abuse and exploitation, particularly those who cannot return
home owing to travel bans and border controls due to the pandemic (UN
Women 2020, 2). Women migrant domestic workers are often
unregistered and therefore excluded from labour law protection,
exposing them to a greater risk of losing their jobs during the COVID-
19 pandemic. The condition is worse for women in irregular situations
as they hold precarious jobs in the informal sector.

As has been evidenced, the impact of CoVID—19 on specific groups
has not been uniform with women being disproportionately impacted
such as in Norway where immigrant women from Central and Eastern
Europe were the hardest-hit group with an increase in unemployment by
more than 10 percentage points (OECD 2020). In Tunisia, a majority of
refugee and migrant women reported having lost their income due to
the pandemic (Mixed Migration Centre 2021). There is plenty of data for
other geographic areas that show similar impacts of COVID-19 on the

livelihood of migrants (Bhagat et al. 2020; Workie et al. 2020).

B) ACCESS TO ADEQUATE HEALTHCARE & RIGHT TO HEALTH:

The health risks associated with COVID-19 arise out of the fact that
the spread of COVID-19 is closely related to socio-economic factors
(Abrams and Szefler 2020). Because of their socioeconomic
marginalisation, refugee and migrant population often live in crowded
homes which makes social distancing difficult, use public
transportation in their daily lives, face resource limitations to purchase
& wear personal protective equipment and work in professions that are

close contact. These factors combined with cultural and linguistic
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barriers to public health guidance result in a higher likelihood of
contracting COVID-19. In some countries, the infection rate is twice as
high among immigrants as compared to native-born (OECD 2020).

In many countries, refugees and migrants do not enjoy the same
entitlements as citizens when it comes to access to health care. Because
of their status as non- citizens, refugees and migrants in many
countries cannot access health services in the same way as citizens, and
even where they can, a lack of knowledge due to cultural, social, and
linguistic barriers results in them accessing the health system
differently. For instance migrant workforces, especially migrant
women, often are outside of the scope of health-care provisions because
of immigration or employment laws in their host countries (Foley and
Piper 2020). A key challenge, therefore, is that due to the lack of health
insurance and limited access due to the healthcare system being
overwhelmed with COVID-19 cases, the health outcomes of the migrant
& refugee population have been threatened.

The challenges to access to healthcare and health of migrant &
refugee populations are not limited, however, to their greater risk of
contracting COVID-19 but also to the structural barriers to access
healthcare after contracting COVID-19. As a matter of fact, migrants
also faced challenges in accessing vaccines which have further
impacted their right to health. A 2022 report highlighting the
conditions of undocumented migrant women noted how access to
vaccines was impacted during the pandemic in Europe. (Khaligh,
Ahrabare, and Zobnina 2022) A deterrent to access to vaccines was the
requirement of adequate documentation. In Hungary, for example,
within the context of COVID-19, access to vaccines for undocumented

migrants was hindered by the requirement of a residence address and
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social security number (Khaligh, Ahrabare, and Zobnina 2022). Hungary,
though, is not the only country facing challenges in terms of the
accessibility of vaccines by migrant populations. Indeed, the problem is
widespread and is caused by a host of reasons: access barriers due to
administrative reasons such as in Hungary, vaccine hesitancy caused by
misinformation, fear of deportation, and social isolation to name a few
(Crawshaw et al. 2021; Armocida et al. 2021).

UN Women has provided recommendations on dealing with the
crisis by referring to some of the best practices of States such as access
to healthcare for migrants in Thailand by making them eligible for the
Universal Healthcare Coverage Scheme (UN Women 2020). Women
migrants and refugees should be able to access their rights in
compliance with international law and it is, therefore, the duty of the
State to ensure that they have access to essential healthcare and social

services keeping in mind the new challenges brought in post-pandemic.

C) SEXUAL AND GENDER-BASED VIOLENCE:

A critical human rights challenge for migrant and refugee women
during the pandemic has been an increase in gender-based violence due
to the restrictions on movement imposed by the States. The pandemic
has further exposed women with irregular migrant status to sexual and
gender-based violence as they don’t report such cases due to fear of
arrest or deportation. Another disturbing factor is the increase in
sexual exploitation and violence of migrant women at border crossings,
by state officials and armed guards who abuse their power. (UN Women

2020)
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In the Arab region, data shows that reported incidents of gender-
based violence have increased during the pandemic as a result of home
confinement, lockdowns, and restricted movement. This has created a
greater need for protection and assistance services for women and girls,
including migrant women and girls, at a time when access to these
services is more difficult because of the health crisis (United Nations
Economic and Social Commission for Western Asia (ESCWA) 2020).

COVID-19 mitigation measures such as lockdown have also
increased the level of psychological violence, stress, and arguments for
migrant women in their intimate relationships. A survey of refugee
women in South Africa based on semi-structured interviews, for
example, showed that almost all the women interviewed reported that
the COVID-19 mitigation policies such as lockdown had increased the
amount of arguments and psychologically violent behaviour of male
partners, often due to the consumption or inability to consume alcohol

and cigarettes (Mutambara et al., 2020).

D) ADMINISTRATIVE CHALLENGES WITHIN DETENTION CENTRES:

Women migrants and refugees faced further encumbrances at the
administrative levels due to intersectional discrimination. The
deplorable condition in detention centres is a major human rights
challenge and has further led to health risks and the spread of the virus.
Research has shown that migrants are at higher risk of infection in
immigration detention centres because of overcrowding and lack of
adequate health care, sanitation and hygiene (OHCHR 2020; WHO 2020).
Women are especially vulnerable in such situations as they have to take

care of their children in such limited spaces. The conditions at
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detention centres also pose a challenge to the sexual and reproductive
health of women.

The United Nations have provided recommendations on
conditions of immigration detention which stressed the importance of
the same standard of healthcare as is available in the community and
adequate space for quarantine for COVID-19 positive migrants. The
United Nations Special Rapporteur on the Human Rights of Migrants
and the United Nations Committee on the Protection of the Rights of
All Migrant Workers and Members of their Families have called on
States to “implement mechanisms to review the use of immigration
detention with a view to reducing their populations to the lowest
possible level, and immediately release families with children and
unaccompanied or separated children from immigration detention
facilities to noncustodial and community-based alternatives with full

access to rights and services, including health care” (Desmond 2020).

3 IMPACT ON MIGRANTS AND REFUGEES WITH DISABILITIES:

Another category of migrants and refugees that are extremely
vulnerable and marginalized is persons with disabilities. The
Convention on the Rights of Persons with Disabilities defines a person
with a disability as someone, who has long-term physical, mental,
intellectual, or sensory impairments, which in interaction with various
barriers may hinder their full and effective participation in society on
an equal basis with others (Convention on the rights of persons with
disabilities and optional protocol 2006).

While long-term physical disabilities and sensory impairments

generally do not need further explanation, mental and intellectual
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disabilities often get confused with each other. People with mental
disabilities are often also referred to as mental health or psychosocial
disabilities. The latter term illustrates the combination of both
psychological differences and social and/or cultural limits for
behaviour. It also highlights the stigma that is linked to a person with
mental impairments (Mehta and Neier 2010). Mental Health problems
may include diagnosable mental, behavioural, or emotional conditions
that subsequently interfere with or limit one or more major life
activities (Mehta and Neier 2010). These conditions might not be
permanent, but without appropriate care, they will render a person
unable to participate in society at an adequate level.

Intellectual disabilities, however, are permanent developmental
conditions, which are characterized by significant limitations in both
intellectual functioning and adaptive behaviour (American Psychiatric
Association 2000). Intellectual functioning refers to the ability to learn
reason and solve problems.

The CRPD is the legal framework that can help provide reasonable
accommodations to lessen discrimination based on disability.
Reasonable accommodations mean necessary and appropriate
modifications and adjustments not imposing a disproportionate or
undue burden, where needed in a particular case. This is supposed to
ensure to persons with disabilities the enjoyment or exercise on an
equal basis with others of all human rights and fundamental freedoms
(Convention on the rights of persons with disabilities and optional
protocol 2006).

When examining how COVID-19 has impacted this vulnerable group,
it is important to keep in mind, that to this point there is hardly any

research done on the topic of how legally, disability impacts the process of
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international migration and refugee protection. It is with this background
that the effects of adequate health care access and accessibility of legal

proceedings in times of COVID-19 are examined below.

A) EFFECTS OF ADEQUATE HEALTHCARE ACCESS IN TIMES OF COVID-19:

Even before COVID-19, there have been reports of people with
disabilities not being accommodated or treated in ways that are
harmful or disadvantageous to them and their specific needs. In a 2010
Human Rights Watch report, Denzel S., a lawful permanent resident of
the United States with schizophrenia living with his family in New York
who was arrested by the US Immigration and Customs Enforcement
agency, recalled concerning his treatment in detention:

“The first time was when I tried to hang myself because the voices kept
telling me to...The second time [I was taken to the hospital] was when I was
banging on the door and my hands were bruised and swollen. They told me I
needed to go back to the hospital where there were people like me... Here I'm
on lockdown 23 hours a day which just makes the voices much worse. In
addition, when there is too much noise, I start hearing voices... I would like
to go back to the hospital.” (Mehta and Neier 2010, 68).

This illustrates a disregard for the needs of a person with disabilities
and a lack of proper accommodation or just the simple need for adequate
health care. The inability or at least a heightened possibility of
inaccessibility of adequate healthcare could be an area where people with
disabilities experienced immense difficulties during COVID-

19. This not only includes access to ongoing healthcare for
conditions that were present before COVID-19 but also treatment for

COVID-19 itself.
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It is crucial to note here that healthcare also includes access to the
COVID-19 vaccination. Not having access to it, or at least the needed
information about how, when, and where to acquire it, puts people with
disabilities at a greater risk. While this topic has already been discussed
above, it is still important to mention it in this context as well since
there are many disabilities that heighten the risk of morbidity and
mortality when contracting COVID-19. Though migrants who have a
predisposition for a worse infection have a higher immunization rate,
there are many aspects that must be considered. Information about
vaccination, the administration of the vaccination, and the aftercare
have to be accessible to everyone. In addition, the requirements for
people with disability might vary a lot for people who are not disabled.
For example, the information needs to be phrased in an easier language
so that a person with lower mental capacities can understand it, it is
also crucial that the places that do vaccinate people who are in the
process of international migration are accessible. This might entail a
travelling nurse administering the vaccine, or easy access by public
transport and elevators. The importance of getting the vaccine,
especially for those living in refugee camps and settlements, or any
close living quarters, is showcased in several studies about the spread

of COVID-19 in these camps (Grais and Baron 2022).

B) ACCESSIBILITY OF LEGAL PROCEEDINGS IN TIMES OF COVID-19:

Another important topic is the accessibility of legal proceedings.
During the height of COVID-19, many countries shifted from in-person
hearings and court proceedings to long-distance, virtual procedures to

minimize exposure possibilities and infections with COVID-19. While
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this in general lowers the risks for persons with disabilities, since some
disabilities make contracting COVID-19 a lot more dangerous to them
and might even make proceedings more accessible for some, it also
creates a new hurdle for some. Casting aside the problem that, for
example, technology and a stable internet connection are needed, an
example of such a hurdle would be a person struggling with their
hearing, who either with the help of a translator, a hearing aid, or lip
reading would not have struggled to follow a hearing, might now have
an immense problem doing so. Moreover, this scenario already assumes
that the person in question can effectively use the technology required
for remote proceedings or imply an understanding of what is going on.

Furthermore, another problem that might not occur at first glance
is the way communication and emotions might be changed or expressed
differently in remote proceedings. In cases where a person seeks refuge,
it is imperative to be deemed believable and sincere. This is the so-
called identification of a well-founded fear of being prosecuted. As the
Handbook on Procedures and Criteria for Determining Refugee Status
under the 1951 Convention and the 1967 Protocol relating to the Status
of Refugees by the UNHCR describes:

“It replaces the earlier method [...] by the general concept of “fear” for
a relevant motive. Since fear is subjective, the definition involves a subjective
element in the person applying for recognition as a refugee. Determination
of refugee status will therefore primarily require an evaluation of the
applicant’s statements rather than a judgment on the situation prevailing
in his country of origin. [...] the element of fear — a state of mind and a
subjective condition - is added the qualification well-founded” (UNHCR

2019).
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This implies that it is not only the frame of mind of the person
concerned that determines his or her refugee status, but that this frame
of mind must be supported by an objective situation. The term “well-
founded fear” therefore contains a subjective and an objective element,
and in determining whether well-founded fear exists, both elements
must be taken into consideration.

While there have been studies on the problem in general for people
with disabilities who struggle with expressing their emotions in a way
that is understandable to everyone, this can pose to be a critical
challenge while determining the elements of “well-founded fear”,
especially with regard to the judges adjudicating over such cases. The
need to demonstrate subjective fear can therefore be a problem for
persons with mental or intellectual disabilities who lack the
psychological or cognitive ability to judge the impact a situation might
have on them or their life. In others, the sense of danger might be
immensely intensified by certain situations that might not appear
threatening to most neuro-typical people (Crock and Ernst 2017).

While there is no “one-size-fits-all”’-solution to this problem,
scholars such as Crock, Ernst, and McCallum show that there is a
tendency in refugee jurisprudence to regard persecutory harms in
rather monolithic terms, with little regard to the vulnerabilities of the
victim. Some courts have even expressed scepticism of the idea that
heightened subjective fears can lower the Standard of the required
objective fear. The question is, how does COVID-19 affect this?

For a person with for example a developmental disability, who
might already struggle to understand what is going on in general, all
the additional stress and just general fear, might distort their

emotional ability to process and understand what they have to do even
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more, which will then impact their statement and by default their
credibility to a judge even more.

To summarize, there are many areas where disability directly
impacts safety and livelihood during the process of migration. These
areas have been further exacerbated due to the impact of COVID-19.
While there have been steps taken to improve these situations and
countries have adopted some approaches to be more inclusive, there is
a lack of specific data for people with disabilities and the effects COVID-
19 had on this group. Therefore, there is a significant need for more
data and research studies in this area so that people with disabilities

can be protected more efficiently and comprehensively.

4 IMPACT ON MIGRANT AND REFUGEE CHILDREN:

Another group that faces a multitude of challenges is Children.
Considering that many of the burdens of COVID-19 were already put on
the youngest generations in general, these are being further amplified
on the migrant and refugee children. While most of the aforementioned
challenges apply to children as well, one issue is unique to this group,
since not only legal proceedings were changed to remote options but
also education. In this context, the challenges of remote learning and

the loss of social connections are deliberated below.

A) CHALLENGES OF REMOTE-LEARNING FOR CHILDREN:

At the beginning of the pandemic, most countries switched their
schooling to remote, meaning that either students had to teach

themselves (often with their parents' help) with provided material or
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they had to attend online classes via video platforms. Both these models
pose significant challenges for children of all ages.

One major requirement to be able to participate in remote and
online schooling is the ability to access said materials. For this, either a
laptop or a computer is needed. This is a major issue for most refugee
children, whether they are unaccompanied or not. The technology
needed is not cheap and, in most cases, is not provided by their current
residential state.

A study about refugee children’s access to education in Germany
found that often time’s children have no rooms, equipment, or support
to cope with their schoolwork. In addition, the conditions in shelters
are not suitable for home schooling (Deutschen Berufsverbandes fiir
Soziale Arbeit e.V. (DBSH) 2020). This is not only the case in Germany
but a situation that is being reflected in most other countries as well.

Another component that hinders many children from attending
these classes is that even if they have the technical means to access the
lessons, they often lack the skills or ability to understand the work they
are asked to complete (Kollender and Nimer 2020).

Without in-person help and the possibility of a translator,
understanding assignments, especially at the beginning, can be near
impossible, since most tasks are only available in the host nation’s
language. While the educators are often contactable, without a certain
personal connection and the needed skills, the mental barrier is often
too high for children to contact them. While some children might have
the advantage of parents or legal guardians, who can help them, this
does not apply to most migrant and refugee children. If they are

unaccompanied minors or have parents that are still learning themself,
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they have no support network in place that will help them overcome

difficulties.

B) LOSS OF SOCIAL CONNECTIONS DUE TO COVID-19:

Education's sole purpose is not only to educate but also to help
form emotional connections between students that help them feel at
home and make integration into a new country easier. Social
connections are important not only for the socialisation of a child,
which is central to the integration into a new society, but it also helps
to form a connection with other peers which is important for a child’s
mental well-being, especially in situations of high stress and emotional
turmoil, which encompasses migrant and refugee children who are
often time unaccompanied. Studies, for example, have found that in
adolescents, peer connections have a huge impact on how well they
might be able to integrate (Teja and Schonert-Reichl 2013). With remote
education, these connections have been eradicated, or at least
minimized, exposure to the local culture and others share the same fate.
This led to feelings of isolation and abandonment of hobbies and
extracurriculars. Some reported that through the network they had
formed before COVID-19 they were able to get important information
relating to work, education, or other aspects of their life but now were
not able to since they did not see their peers anymore (Mudwari et al.
2021).

To encapsulate the above points, COVID-19 had a huge impact on
children, since they are often dependent on outside help and a good
social network. Both these aspects were limited through COVID-19 and

the subsequent remote schooling. As mentioned in the beginning, the
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challenges faced by the other vulnerable groups also apply to children,
since being a child does not exclude one from being part of one of the
other groups. Being a child makes one more vulnerable to the
challenges faced by the other groups since they often are easier to

exploit and dependent on their caretakers.

5 SUGGESTED APPROACHES FOR THE PROTECTION OF VULNERABLE
REFUGEES AND MIGRANTS IN THE CONTEXT OF COVID-19 PANDEMIC:

From the above discussion, it is clear that the pandemic
exacerbated the conditions of these vulnerable groups that were
already in a marginalized situation. In the post- pandemic period, while
planning measures to overcome the health crisis and its subsequent
economic and social consequences, a human rights approach should be
adopted by ensuring robust and efficient public policies as well as a fully
functioning public health system and adequately resourced social
services. The measures discussed below suggest effective approaches to
deal with the situation and alleviate the suffering of the vulnerable

groups.

A) ENSURING APPLICATION OF INTERNATIONAL HUMAN RIGHTS NORMS:

The preventive and protective measures implemented by the
States to deal with the repercussions of the COVID-19 pandemic,
especially regarding vulnerable groups, must be consistent with
international refugee protection as well as international human rights
norms. Fundamental principles of international refugee protection
such as non- refoulement and non-penalization for illegal entry of

refugees who flee their countries due to threat of life or freedom should
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be adhered to irrespective of the restrictions in movement and border
closures put in place due to the pandemic. The usage of the term
“refugee” has expanded beyond the 1951 definition of refugee and
covers people in diverse situations in need of assistance and protection.
Countries like Latin America and Africa have widened the scope by
including persons who have fled their countries due to generalized
violence, internal conflicts, and events disturbing public order. The
coronavirus pandemic has further exacerbated the gravity of existing
global challenges such as climate change, environmental degradation,
population growth, poverty, famine, armed conflict, and forced
displacement (Chamie 2020). The States should recognize these
challenges of international migration, especially keeping in mind the
challenges faced by vulnerable groups, while formulating policies to
deal with the consequences of the pandemic. Chamie (2020) argues that
the national measures to combat COVID-19 need to include
international migrants, irrespective of their legal status, and should
complement regional and international responses (Chamie 2020).
Furthermore, international human rights norms should not be
dispensed with or set aside because they are considered inconvenient
to the pursuit of controlling the virus (Aleinikoff, et al. 2020). The
crucial principles of human rights norms such as equal treatment &
non-discrimination, right to health, labour rights of workers, and
gender considerations as enshrined in the Universal Declaration of
Human Rights (UDHR), International Covenant on Civil and Political
Rights (ICCPR), International Covenant on Economic, Social, and
Cultural Rights (ICESCR), International Convention on the Elimination
of All Forms of Racial Discrimination (CERD), Convention on the

Elimination of All Forms of Discrimination Against Women (CEDAW),
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Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families should be ensured by the State while
formulating policies to deal with the crisis caused by the pandemic
(Aleinikoff, et al. 2020). It is important to mention that the Committee
on Economic, Social and Cultural Rights, in its General Comment No. 14,
elaborated on the protection given under

Article 12 of the International Covenant on Economic, Social and
Cultural Rights (IESCR) with regard to the right to the highest
attainable standard to health, to focus especially on vulnerable and
marginalized sections of the population such as women, children and
persons with disabilities. The Committee stressed that State parties
have a collective responsibility to cooperate in providing disaster relief
and humanitarian assistance in times of emergency, including
assistance to refugees and internally displaced persons and to ensure
the right of access to health facilities, goods and services on a non-
discriminatory basis, especially for vulnerable or marginalized groups.

(Committee on Economic, Social and Cultural Rights 2000)

B) ENSURING APPLICATION OF RELEVANT SOFT LAW INSTRUMENTS:

The Global Compact for Safe, Orderly and Regular Migration
(GCM), the Global Compact on Refugees (GCR) and the 2030 Sustainable
Development Goals (SDGs) play an important role for the protection of
refugees and migrants in the context of COVID-19. These soft law
instruments act as guiding principles, and States should take them into
account to ensure that migrants and refugees are protected and receive

adequate access to essential services.
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Responsibility sharing between States is of utmost importance
when dealing with migrants and refugees who are more vulnerable to
the pandemic. A truly comprehensive and inclusive response to COVID-
19 requires safe, orderly and regular migration and sharing
responsibility for refugees through enhanced cooperation in
accordance with international law, as envisaged in the Global Compact
on Refugees and the Global Compact for Safe, Orderly and Regular
Migration. (World Health Organization (WHO) 2021)

The policy brief by the UN Sustainable Development Group in its
effort to reach the 2030 SDG goals, recommends four basic tenets to
ensure equitable responsibility sharing for protecting the world’s
refugees and that human mobility remains safe, inclusive and respects
international human rights and refugee law, as envisaged by the Global
Compacts on Refugees and for Safe, Regular and Orderly Migration. The
tenets to advancing safe and inclusive human mobility during and in
the aftermath of COVID-19 are (i) Exclusion is costly in the long run
whereas inclusion pays off for everyone — Focusing on inclusive public
health response and equitable access to a COVID-19 vaccine for
vulnerable people. (ii) Responding to the pandemic and protecting the
human rights of people on the move are not mutually exclusive -
Focusing on travel restrictions and border control measures are in line
with international human rights, international humanitarian, and
international refugee law, as well as labour standards. (iii) No one is safe
until everyone is safe — Focusing on access to social services,
diagnostics, treatment and vaccines being universally accessible
without discrimination based on migration status, and (iv) People on
the move are part of the solution — Focusing on regularization pathways

for migrants in irregular situations and keeping remittances flowing to



72 e Os desafios dos direitos humanos durante e na pds pandemia no mundo globalizado

help support their families and communities in home countries (United

Nations Sustainable Development Group 2020).

C) IMPLEMENTING ADAPTIVE MEASURES FOR ASYLUM PROCEDURES:

As per UNHCR, several States have already adapted their systems
to carry out remote asylum processing with around 82 States adapting
to online mechanisms. Many States also extended the deadline for
applications such as Ecuador which extended the deadline for
Venezuelan migrants to apply for a humanitarian visa until the end of
the state of emergency (IOM UN Migration 2020). The European Union
adapted to the crisis with the European Commission adopting guidance
on the implementation of relevant EU provisions, stressing that any
restrictions in the field of asylum, return and resettlement must be
proportional, implemented in a non-discriminatory way, and take into
account the principle of nonrefoulement and obligations under
international law (European Commission 2020). The Guidance stressed
that the reception conditions of Member States should ensure social
distancing with particular attention being paid to vulnerable groups
including applicants with disabilities. States should therefore adapt
their asylum procedures to deal with the challenges imposed by the
pandemic, especially keeping in mind the tribulations faced by

vulnerable groups.

D) IMPLEMENTING SPECIAL SOCIAL PROTECTION SCHEMES:

The state should implement social protection schemes for
migrants and refugees to deal with the impacts of COVID-19, especially

for women, children and persons with disabilities who face a greater
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burden. Many States have already put such schemes in place, for
example - Chile has established the COVID-19 Emergency Stipend for
vulnerable migrant families in regular status and Tunisia has
introduced the provision of financial grants to vulnerable migrants and
waivers for expired work permits (Asian Development Bank 2020).
Moreover, the health requirements implemented by States need to
allow continuous access to regular migration pathways, with adequate
facilitation measures that include support for migrants in vulnerable

situations. (IOM UN Migration 2021)

E) SPECIFIC RECOMMENDATIONS FOR PROTECTION OF MIGRANT &
REFUGEE WOMEN:

An intersectional approach is required to understand the impact
of COVID-19 and beyond. Such an approach not only aims at addressing
cross-cutting discrimination but also at empowering those who
experience that discrimination, namely, migrants of various genders,
gender identities or sexual orientations (International Organization for
Migration (IOM) 2022).

It should be ensured that women migrant workers have access to
essential services, such as health, police, justice, and social services for
all migrant women and sexual and gender minorities, including victims
and survivors of gender-based violence (UN Women 2020). Women
migrant workers should have full access to comprehensive health care,
including sexual and reproductive health services. There should be
universal access to gender-responsive social protection measures to
ensure that women migrant workers have a social safety net in times of
need (UN Women 2020). The Joint Guidance Note on the impacts of the

COVID-19 pandemic on the Human Rights of Migrants noted the need
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for continued access to social services for migrants to deal with the
post-pandemic situation, particularly paying attention to the needs of
migrant women, children and others in vulnerable situations (UN
Committee on Migrants and UN Special Rapporteur on human rights of

migrants 2020).

F) SPECIFIC RECOMMENDATIONS FOR PROTECTION OF MIGRANTS &
REFUGEES WITH DISABILITIES:

The access to understandable information about the pandemic and
the vaccine needs to be expanded. This does not only include multiple
languages but also information in easily understood language. In order
for the vaccine to be accessible to persons with disabilities, specific
measures should be implemented by the State such as travelling nurses
and easily accessible vaccination centres. The State should also ensure
that ongoing healthcare needs are met which includes not only
preexisting conditions but also complications due to COVID-19.
Furthermore, legal proceedings such as immigration hearings need to
be held in a form that is accessible for persons with disabilities. The
specific needs of persons with disabilities often vary so these need to be
adapted on a case-to-case basis. A reassessment of the “well-founded-
fear” argument is also required keeping in mind the multiple challenges

faced by persons with disabilities.

G) SPECIFIC RECOMMENDATIONS FOR PROTECTION OF MIGRANT &
REFUGEE CHILDREN:

States should immediately release families with children and

unaccompanied or separated children from immigration detention
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facilities to non-custodial and community-based alternatives with full
access to rights and services, including health care. (UN Committee on
Migrants and UN Special Rapporteur on human rights of migrants 2020,
p. 2-3). States should also facilitate virtual channels to ensure access to
education for children, irrespective of their migration status or their
parents. It should also be ensured that every child has the technical
means to attend via virtual channels. Furthermore, environments that
are suitable for learning need to be created. In optimal cases, in those
spaces, a qualified tutor should be in attendance. If this is not possible,
easy access to such a person needs to be created. Extracurriculars and
hobbies within the communities but also outside of them need to be

subsidized so that children can rebuild their support networks.

6. CONCLUSION:

This chapter set out to map the multiple challenges being faced by
women, children and persons with disabilities due to structural biases
and intersectional discrimination while dealing with the implications
of the COVID -19 pandemic. The effective way to respond to these
challenges in the post-pandemic period is to adopt a human rights
approach keeping in mind the indivisible, interrelated and
interdependent nature of human rights for the progressive realization
of these rights within the context of international migration and
refugee protection. States should focus on developing and
strengthening public policies keeping in mind the challenges we've
discussed in this chapter. An inclusive, well-funded, and fully
functioning public healthcare system is the first step in addressing

these challenges. The implementation of rights-based social safety
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schemes and measures to mitigate the unforeseen effects of COVID-19
crises is another step that should be a priority at both the National and
International levels. Lastly, this chapter shows that there is a great need
for further research on the human rights implications of the COVID-19

pandemic on these vulnerable groups.
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WOMEN IN THE PANDEMIC AND POST PANDEMIC
ERA: AN INSIGHT FROM MEXICO AND COLOMBIA

Indira Sthefany Mogollon Mantilla !
Aimée Stuflesser Mendizdbal ?

“Never forget that it only takes a political, economic or religious crisis for
women's rights to be called into question. These rights can never be taken for
granted.

You must remain vigilant throughout your life.”

-Simone de Beauvoir

1 INTRODUCTION

In 2020 the whole world faced the most unexpected and
unprecedented sanitary crisis of our time. The new virus called COVID-
19 was first detected in December 2019 in Wuhan, China and it spread
through all cities until every country was infected with it. The virus was
transmitted through the air and the symptoms of the disease were,
among others, fever, dry cough, and fatigue. In many cases the
symptoms were undetectable and in others it caused death, especially
in elder people.

It is calculated by the World Health Organization that by 21 June,

2022 an approximate of 6.324.112 people died because of the virus (WHO,
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2022). Besides these alarming numbers, the pandemic brought other
consequences and changes that had effects on people’s life not only
during the pandemic but afterwards. The sanitary crisis was summed
to poverty, environmental and political crisis, violence, racisms,
sexisms, xenophobia, and other types of discrimination.

This article will focus specifically on Colombia and Mexico, two
Latin American countries that present a high number of social,
economic and political problems that were more visible during the
COVID-19 pandemic. In general, groups in vulnerable situations living
in these two countries suffered the hardest consequences due to the
already existing precarious life conditions. This is the case of women.
The first section of the article will analyze the increase in inequalities
and violence that women had to face and how specific factors created
an alarming situation for them.

Although those problematics have new characteristics and
specificities, they are nothing new. Feminists and theorists in general
have addressed before to the sexual division of labour which it is related
to the dichotomy between the private and public spheres and how this
creates a number of stereotypes which affect more negatively to
women. Having said that, the second section of the article will be
focused in giving a general review of the theorization around these
terms to understand better the roots of this type of discrimination.

The third section will focus on the challenges that Mexico and
Colombia face in a post pandemic era and how governments could
address these problems. It is the perfect opportunity to bring to light
situations that have been occurring for a long time and that not only

affect women but society as a whole, especially in the case of domestic
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violence which is a crime happening in the private sphere which was

the scenario of most of our lives in 2020 and 2021.

2 SITUATION OF WOMEN DURING THE PANDEMIC TIME

The arrival of the Coronavirus disease in 2019 had a great impact
in women’s life in all countries around the world. The historical
inequality that women have suffered was deepened and made much
more visible during these years, showing the vulnerabilities in social,
economic and political systems and principally in those places where
inequalities and poverty are much higher.

A report made by OXFAM International showed that the COVID-19
crisis costed women approximately an amount of $800 billion in lost
income in the year 2020 and that they lost more than 64 million jobs.
This represents a 5% years loss compared to a 3.9% loss for men
(OXFAM, 2021). The economic aspect is just one of the disadvantages
that could be seen during this period of time in which women suffered
inequalities and were victims of many abuses.

Furthermore, there was an increase in the amount of activities
that working women had to deal with. They did not only have to adjust
to the working conditions of “home office” but at the same time they
looked after their children, who could not attend school because of the
COVID restrictions, dealt with the domestic chores and in many cases
take care of the elderlies living in their households. Some surveys
presented that women, and principally mothers, spent more time on
necessities such as childcare and chores. (M. Giure, Laura et, 2021, p.1).
This situation meant an overload of work for women and a clear

example of inequality compared to men.
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Other aspect, which became visible during the pandemic, was the
increase in violence against women. This was shown in a report of the
United Nations Women where nearly 1 in 2 women had revealed direct or
indirect experiences of violence since the start of the pandemic (UN
WOMEN, 2021, p.8). The types of violence experiences have been sexual
harassment, physical abuse, verbal abuse, among many others.

As already mentioned, this article will focus on the situation of
Mexico and Colombia, two countries that are geographically situated in
Latin America and that face similar difficulties when it comes to
women's human rights violations. Latin America together with the
Caribbean is the region with most inequality, discrimination and
violence (UNDP, 2021). Before the pandemic, women in this region
dedicated three times more time in unpaid activities than men (UN
Women, 2021, p.11) and during the pandemic this situation was
aggravated because of the confinement regulations and the
impossibility of hiring care services or domestic workers (Gutiérrez
Diana et al., 2020, p.18).

Gender based violence in Latin America also persists and statistics
have shown that in 2020, during the COVID pandemic, at least 4,091
women in 26 countries (17 from the Latin-American region) were
victims of femicide (ECLAC, 2020, p.3). Latin-American was already one
of the most dangerous regions for women and during the pandemic this
situation escalated and came to light.

Mexico and Colombia are both countries that have internationally
committed to the eradication of violence against women and that are
legally obliged to protect, respect and fulfill women’s rights. Mexico
ratified the Convention of the Elimination of All Forms of

Discrimination against Women (CEDAW) the 23, March 1981 and
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Colombia one year later on January 19. This treaty is focused in the
rights of women and its objective is to put an end to all kinds of
discrimination against them (UN, 2022). Nevertheless, the situation of
violence against women in both countries before and during the
pandemic has not improved.

In Mexico, violence against women has been an immense problem
for several years and long before the COVID pandemic. From 2007
onwards women killings have increased significantly from 2,089 in that
year to 3,824 to the end of 2019 (Equis Justicia, 2020, p.8) During the
pandemic, the number of killings escalated too. Only in April 2020 a
total of 337 women were killed, this means an average of 11.2 women
killed every day, which constitutes the highest monthly record in the
Mexican country (SEGOB, 2022).

In a similar fashion, the situation in Colombia is also problematic.
In 2019 an amount of 571 femicides were reported and during the
pandemic this number went up (Red Feminista Antimilitarista, 2019,
p.2); from march to July 2020 an approximate of 158 victims of femicide
were recorded by the Femicide Observatory of Colombia and during the
whole year there were 630 victims (RFM, 2020, p.2). In 2021 there were
a total of 622 femicides, which means that in reality the situation has
not improved at all (RFM, 2021, p.2).

As numbers and statistic show, violence against women in both
countries incremented during the pandemic. It is important to take into
consideration that this violence not only occurred in the public sphere,
an alarming fact during the COVID pandemic was the increase in cases
of violence against women in their own households. The Convention on
preventing and combating violence against women and domestic

violence, also known as the Istanbul convention defines this type of
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violence in its article 3 as all acts of physical, sexual, psychological or
economic violence that occur within the family or domestic unit or between
former or current spouses or partners, whether or not the perpetrator shares
or has shared the same residence with the victim.

In Mexico and Colombia the number of women victims of this
specific violence incremented because of several factors, among them
that women spent more time at home with their perpetrators who were
able to cover up their crimes because of the isolation conditions
(Fundacién feminicidios, 2022), added to the fact that social isolation
created less opportunities for external agents to intervene and victims
to seek for help (Chaparro Moreno, et al., 2020, p.16).

Mexico City registered 27,767 complaints of women alleging to be
victims of domestic violence in 2020, this number constitutes 3,245
more complaints than in 2019 and represents 14% of total complaints
presented in the General Attorney Office. Added to that, Locatel *
received 9,694 calls regarding domestic violence, which represents
48.5% more than in the same period in 2019 (Olson Georgina, 2021).
Given this increase in domestic violence, dozens of women had to flee
their homes to protect their lives which increased by 300% the rescues
carried out by the National Shelter Network in Mexico from 2019 to
2020 (RNR, 2021).

At the same time, in Colombia the lock down which was ordained
on March 24, 2020 and since then the number of women victims of
domestic violence also went up. From March to June 2020 the calls to
the special hotline reporting domestic violence were up 150% from the

same period in 2019 (Lauvergnier, Chloé, 2020). Statistics show that in

* Institution that provides support for different emergencies to people in Mexico City.
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Bogota, where the confinement started on March 20, the number of
calls regarding domestic violence increased by 187% with 2,627 calls.
The type of violence that was registered was 48% psychological, 25%
physical and 15% economic (Chaparro Moreno, et al., p.116).

As one can see, the situation of inequality and discrimination for
women in these two countries got worse during the pandemic and the
situation of gender violence was much more visible, not only in the
public sphere but there was an alarming increment in violence in the
private sphere. This increase in violence at the domestic level had to do
at some point with the idea of the public and private sphere and the
stereotypes that this dichotomy creates. Because of this, it is important
to understand this idea from a feministic perspective to be able to

clearly understand the problematic and come to adequate solutions.

3 PUBLIC AND PRIVATE SPHERE: A FEMINIST THEORIZATION

Staying at home meant to find new ways of working, socializing,
eating and in general a new way of living. The experiences stopped
being outdoors and with others to happen in a more reduced space with
less people, more intimacy. Besides, social media and new technologies
became a useful tool to share with others, it also opened a window into
the universe of one’s own private space to be significantly more exposed
publicly.

To stop the cases and deaths caused by the virus, governments
established obligatory quarantines which required people to stay at
home most of the time. The information in the previous section of this
article showed that violence against women increased significantly.

Nevertheless, this is not new; according to the general comment N° 35
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of the Committee on the Elimination of Discrimination Against Women,
gender-based violence, which affects specially women, has been
considered for a long time as a private matter and is characterized by
happening in the domestic spheres, although occurring in public as
well“. Hence, the crisis of coronavirus just exposed old dynamics and
discrimination against women.

Dichotomies have been typical used to explain the roots of
discrimination against certain groups of the population. According to
Nicola Lacey, opposed ideas can form a dualism in which one depends
on the other to define itself. Often the predominant concept defines and
contains the supplementary one. Some examples of dichotomies are
culture vs. nature, objectivity vs. subjectivity and masculinity vs.
femininity (Lacely Nicola, 1993, p.95).

Concept of dichotomies have been largely used as a source of
analysis in feminist theory as well. Simone de Beauvoir introduced the
term “otherness” to refer to the opposition of masculinity and femininity,
concepts that interact between each other through power dynamics and
establishing therefore a hierarchization. Women would be defined by
men and in relation to them. Beauvoir described femininity as a set of
stereotypes typically adjudicated to women and that place them as
inessential opposed to the essential which would be masculinity.
According to the French philosopher, inside the symbolic order of
patriarchal societies women typically represent nature -the static, the
animal, the instinctive- and men the culture -the transcendence, the

humanity, the rationality (Beauvoir Simone, 1989, p.20).

“CEDAW, General recommendation No. 35 on gender-based violence against women, updating general
recommendation No. 19, 14 July 2017, CEDAW/C/GC/35,
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Regarding the private and public sphere, which is the issue that
interests us in this article, the dynamic sustained by Beauvoir is also
replicated. Habermas defined the public realm as the scenario where
private actors reunite publicly having the reason and the discursive
action as the common factor. On the other hand, for Hannah Arendt its
essence is not just the association but the fact that all the individuals
reunited are equal politically and morally (Landes Joan B., 1995, p.101).
This would facilitate public discussions and debates characterized by the
objectivity necessary to achieve the general interest. Nevertheless, as
Seyla Benhabib sustains, these values have relegated women’s specific
issues by considering them too specific, subjective, non-generalizable
and a threat to the unity of the public debate (Landes Joan B., p. 114).

Although the noninterference of the state in private issues has
been defended when it comes to freedom of religion or belief, freedom
of expression between others, it is necessary to perceive those spheres
as gendered spaces which are attributed to one sex or the other based
solely in stereotypes. In her iconic and fundamental book The Second Sex
Beauvoir argues that the public and private spheres are associated with
men and women respectively. Initially, female reproductive function
and the perspective of patriarchal societies relegated women to the
private space.

Also the symbolic meaning of female and femininity played a
fundamental role in all this. Bringing again Beauvoir’s concept of
otherness, the division is based also on the idea of women being natural
care givers and by them being essentially more sensible and less capable
to deal with political issues often discussed publicly. On the other hand,

men would be more capable to deal with public affairs as they are linked
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with the rationality required to act more objectively (Beauvoir Simon,
1989, p. 19).

According to Hegel, the relegation of women to the private sphere
and the predominance of men in the public one has also its roots in the
sexual division of labor which was establish long time ago before the
conformation of modern society which continues to be determinant
nowadays for both sexes. Originally, while men oversaw food
procurement, economical production, among other tasks, women, due to
their reproductive function, were in charge of domestic and caring chores.

Although the uprising of the industrial age and the private property
as the central element of the capitalist economy allowed women to work
and have more incidence in public matters, the labor conditions were
precarious, and women’s role continued to be secondary and one of mere
support. Besides, this new situation did not relieve them from the
domestic affairs which continued to be seen as their responsibility (Engels
Friedrich, 1942, p. 99). According to Hegels, the emancipation of women
and equality of both sexes will only be possible if women can have a real
impact in all spheres of human society and if society stops restricting
them only to domestic issues in the private sphere.

Nowadays, the dynamic between private-public sphere has
changed in many aspects due to technology, feminism, and the
development in gender issues. Some theorists would even argue that
this debate is already overcome due to the great participation of women
in politics, economy, science, etc. (Higgins and Tracy E., 2000, p. 860).
Nevertheless, the COVID-19 pandemic exposed the violence under
almost the same pattern occurring mostly inside the house, in the

private realm.
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When it comes to domestic matters women are still the most
affected. In most cases it is still expected for them to oversee caring
tasks and work fully at the same time, domestic violence is still an issue
that should be on all governments agendas and stereotypes still affect
the way women are perceived by society. By staying at home the public
and the private came together increasing and threatening even more
women’s rights and their dignity.

During the second feminist wave, under the slogan “The personal
is political”, feminists demanded the regulation and the inclusion in the
public debate of issues considered to belong only to the private realm.
The main reasons to do so were the rise of domestic violence and the
excessive and unpaid care tasks assigned to women. The states argued
their nonintervention into private matters with the respect for privacy
and freedom (Higgins and Tracy E., p. 878). According to Ulla
Wischermann and Ilze Klavina (2004, p. 188) the public-private
dichotomy is strengthened through the assignment of gender,
establishing therefore a hierarchy between the two spheres. The public
sphere prevails as dominant in which the important decisions are made
and, in many ways, determines the private sphere setting.

Nevertheless, as mentioned before, during the pandemic a new
phenomenon arose due to the measures taken to face the crisis. On one
hand, as the households became the scenario for public and private
issues at the same time, there was a great exposure of the dynamics
happening in inside spaces. On the other, as domestic violence and
discrimination against women is characterized by occurring in private
and exercised by relatives and close friends, it intensified during lock
downs. More physical and psychological aggression were reported,

femicides increased, and several women struggled with concealing



92 e Os desafios dos direitos humanos durante e na pds pandemia no mundo globalizado

their family life with their professional careers due to the increase of
their tasks at home when doing home office and kids were not at school.
The mentioned before resulted in a detriment of their human rights,
life quality and health.

Even though an old debate, the dichotomy of public-private still
affects women’s life and shapes their life, hindering their full
development as human beings. At the very end of the pandemic crisis,
it is evident that the same old stereotypes that adjudicate essentialist
features to women and men and which assign them functions and
places in societies are still being reproduced. The COVID-19 crisis seems
to be over but it left many challenges that need to be addressed by

governments and society as a whole.

4 CHALLENGES AND SOLUTIONS IN THE POST PANDEMIC ERA

Throughout the text it has been shown the direct relation between
the inequalities and violence that women suffer in Mexico and Colombia
and the dichotomy of the public and private sphere. In the pandemic,
these two spheres came together, blurring the line that divided them
and causing an increase in the number of women being victims of
discrimination and different types of violence at home. This does not
mean that the solution is to keep both spheres separated. It means that
it is fundamental to understand this dichotomy as a phenomenon based
on gender stereotypes imposed and replicated by societies.

The ONU has defined a gender stereotype as a view or preconception
about attributes or characteristics, or the roles that are or ought to be
possessed by, or performed by, women and men (OHCHR, 2020). These

stereotypes create the idea of how women and men should be and act,
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limiting their personal abilities and freedoms. In the case of women,
society imposes stereotypes as characteristics and duties that are
expected to be fulfilled by them. For example, the idea of women as
natural caregivers leads to the imposition of staying at home and taking
care of their family.

Gender stereotyping has also been addressed by several
international organizations and regional courts as the Inter-American
Court of Human Rights, which mentioned that it is possible to associate
the subordination of women to practices based on socially dominant and
socially persistent gender stereotypes.” This in turn brings drastic
consequences of gender-based violence against women and inequalities
between the two sexes.

Between the challenges that Mexico and Colombia need to address
is the elimination of gender stereotypes especially regarding the
division of public and private spheres.The first step to achieve this is to
raise public awareness about the negative effects of them and that
governments create different actions like campaigns or social
encounters to explain to society what stereotypes are and how they
affect negatively in people’s daily life.

Social awareness is linked to the right to access to information and
therefore it is fundamental that governments inform the population
with clear and accurate information based on statistics and national
and international reports. In order to do so, the data needs to be reliable
and count with solid support with the aim of providing the real version

of the facts.

* Case of Manuela et al. V. El Salvador, Inter-American Court of Human Rights, Judgment of November 2,
2021, p. 41
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Besides, the implementation of an education free of gender
stereotypes can help to reduce harmful patterns of conduct and change
the way societies see the role of women. Governments need to focus on
the features of availability, accessibility, acceptability but principally in
the adaptability of the right to education which have been analyzed by
the Committee on Economic, Social and Cultural Rights.®

It is important to highlight that these features include the
existence of functional educational institutions and programs, the
access to education for everyone, good quality of the form and
substance of education and also adaptation and flexibility of education
according to the changes that society faces. For example, the inclusion
of new subjects addressing gender issues in the curricula of schools and
universities, along with the implementation of programs for professors
with the same objectives.

Another challenge that the Mexican and Colombian government
face is the increasing number of women victims of domestic violence
since the COVID-19 crisis began. As it was mentioned in the first
section, both countries have ratified the CEDAW which in reality shows
that the countries are committed “de jure”” with the eradication of all
forms of discrimination against women, but “de facto”® the situation is
very different and serious.

As already mentioned, to decrease and eliminate domestic
violence, the eradication of gender stereotypes is fundamental.

However, governments need to implement short-term actions to

© CESCR General Comment No. 13: The Right to Education (Art. 13)
7 Latin expression for “by law” describing a practice that exists by right or according to law

8 Latin expression for “in fact” describing the practices that exist in reality
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decrease the number of victims and prevent the more extreme
manifestation of domestic violence: femicides.

Public policies are key to ensure the protection and fulfillment of
rights. This include the creation of more and better programs to help
women who are victims of domestic violence, the improvement and
installation of shelters where women can go when they need to run
away from their own home, the training of public servants, principally
the workers of public ministry so that they do not carry out actions that
re-victimize.To these measures are added all the provisions included in
the Belen do Para Convention to which México and Colombia are states

parties.

5. CONCLUSIONS

Even though the pandemic caused by the COVID-19 affected the
whole world, there were some parts of the population who faced specific
problems due to their previous situation which in many cases included
poverty, discrimination, and violence, this is the case of women.
Specific factors inside poverty have created a situation that has been
called by many theorists and international organizations as the
feminization of poverty. This means that women are especially
vulnerable and likely to face human rights violations.

According to UN women, there is a gender dimension of poverty
which increases their chances of falling into poverty cycles. The causes
are, among others, harmful stereotypes that assign certain roles to
women, the idea of the public and private sphere that creates a division
in the way women are believed to act and behave as well as policies that

affect them directly.
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The pandemic impacted more negatively women living in
countries that already faced social, political and economic crisis, among
them Mexico and Colombia who are geographically located in Latin
America, a region known for its great inequality violence and poverty.
In these two countries, the COVID-19 made the unequalitues, violence
and discrimination against women much more visible.

There were two specific situations where these inequalities and
violence became more evident. Firstly: the overload of work for women
workers; due to the lockdown during 2020, many of them worked from
home and at the same time had to be in charge of their kids, who could
not go to school or daycare anymore, of the domestic chores and taking
care of the elderlies. The encounter of all these events created a bigger
inequality showing that the dichotomy of the private and public sphere,
where women are expected to take care of the households, still exists.

Second: derived from the fact that the whole population was forced
to remain at home most of the time because of the pandemic, old
patterns of sexist violence became evident and increased significantly.
These include abuses by partners and relatives, economical, physical,
and psychological violence, between many others. This is added to the
facility of perpetrators to hide their crimes and the difficulty of seeking
help as most of the institutions and NGOs were not functioning as usual.

Crises are not good for anyone. Nevertheless, the pandemic
allowed the world to visualize a violence that is deep rooted in society
and that affects mostly women. That is why, governments in a post
pandemic era shall take actions at a political, legislative and social level
with the objective of overcoming the crisis that remained after the

pandemic. These actions must look for the transformation of society as
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a whole, the reformation of education and the eradication of sexisms in

the culture.
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THE SITUATION OF VULNERABILITY AND THE
IMPACT OF THE PANDEMIC ON CLIMATE REFUGEES
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1. INTRODUCTION

The continuous burning of fossil fuels such as coal, oil, and gas,
which emit greenhouse gases, are the leading causes of climate change.
This fact, a product of human activity, generates consequences ranging
from intense droughts, forest fires, sea level rise, floods, and storms,
among other catastrophes that seem to be future events but are
increasingly closer to civilization.

The IPPC (Intergovernmental Panel on Climate Change), in its
most recent report, 2022 (IPPC, 2022), draws attention to the fact that
humans are drastically modifying the climate and the earth. The
impacts of climate change are intensifying faster. The opportunity to
reverse some of these effects is being lost. These impacts not only result

In the earth's drastic transformation but consequently affect the
livelihoods of millions of species, including humans.Recently, a

phenomenon of persecution caused by these drastic changes in the
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planet's temperature has attracted attention (McAdam, 2010), which
generates a displacement of people similar to those recorded in armed
conflict and violent events. This phenomenon is related to climate
refugees, which imposes and alerts not only countries but also
international organizations on the need to design, plan and develop
policies to address the impacts of climate change, particularly floods
and storms, which force many people to leave their territories.

According to the UN Refugee Agency, the climate emergency
defines the weather, and displacement is one of its most complex
consequences. It is a reality as populations, mainly those in vulnerable
situations and from the poorest countries on the planet, have had to
leave their territories, as they do not have the resources to adapt to an
increasingly hostile environment (UNHCR).

After the Covid-19 pandemic, the conflicts came together and
intensified. The climate crisis and the pandemic increased inequality
and the constant violation of human rights. The pandemic aggravated
socio-economic difficulties and has to do with the lack of access to clean
water and inadequate opportunity for adequate food security systems,
among other factors. The combination of climate and pandemic factors
aggravates the situation of internal displacement. In other words, the
pandemic intensifies the crisis imposed by climate change, as it
increases social and environmental inequality to these problems.

In this context, together with the conceptual and legal
identification of the status of climate refugees, as well as the unknowns
about the opportunities for the response that international human
rights law can provide, this article aims to analyze whether the current
international legal framework offers clear solutions to the distress of

climate migrants. To achieve this objective, first, the situation of the
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special vulnerability of climate refugees will be analyzed, followed by
an analysis of whether international law provides effective responses
to the crisis of displacement due to climate change, intensified by the

pandemic.

2. CLIMATE REFUGEES AND THE SITUATION OF SPECIAL VULNERABILITY
CAUSED BY COVID-19

1) COMMON VULNERABILITIES

Among all the difficulties a displaced migrant might face during
the move, in the past two years the pandemic has added many other
challenges to all the people who found themselves forced to leave their
home country. Climate refugees, who already have a legally undefined
status, must now also cope with a lack of adequate medical care as well
as closed borders and international travel restrictions, making their
lives extremely difficult during the global pandemic. This global threat
manifested once again that some emergencies affect us all with
independence of the economical background we might come from or
the country of origin, and the prominent need to fight them as one.

In the early stages of the 21% century there are three challenges
that have a predominant role in international relations and national
policies: migration, climate change and public health. At first sight
these main issues might not be related but on a deeper analysis can be
found the narrow nexus between the current COVID-19 pandemic and
climate change exist. To have a proper approach to find solutions to
these major developments, a common understanding is needed through
a global-to-local response and long-term thinking; to respond the need

of protection of the most vulnerable groups. This global pandemic has
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shown that, without a common plan for action, to protect in an equal
way the population and under-prepared health systems can provoke
devastating consequences when facing with these increasingly regular
shocks and unexpected behaviors. Social inequality, gender-based
violence, poor housing, and health systems: the COVID-19 crisis has
revealed the cracks that divide our societies. In times of crisis, global
inequality is sustained and reinforced, affecting the lives of the poor
and minorities more than ever. The still latent pandemic illustrates how
inequality is still an obstacle in ensuring the health and wellbeing of
everyone without distinction, and how social and economic inequalities
manifest themselves in unequal access to healthcare systems.
Therefore, climate migrants and COVID-19 are interrelated with
one another, in a direct and indirect way. Borders and immobility
played a central role in the response of the ongoing pandemic, limiting
the freedom to move and imposing restrictions to all affecting those
who are on the move the most. This is directly tied to climate change in
different aspects, not only as a negative impact but also positive ones.
For instance, focusing the temporary positive impact of lockdown
imposed to the population to prevent the exponential contagion
experienced during the outbreak of COVID-19, measures on CO2
emissions and the extraordinary decrease of contamination during the
first months of the pandemic improving the conditions of the nature
thanks to the standstill in human activity. On the other hand, the health
threat spread by the coronavirus, on average, is greater for people
exposed to higher levels of pollution, which are most often to vulnerable
people. The same occurs regarding the health impacts of climate
change, also adding pollution to the air and disproportionately

impacting the health of those in poverty. The continuous range of the
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climate crisis and its direct consequences can be seen as another test
case for the world’s emergency preparedness to respond to the impacts
of a common crisis, that, like COVID-19, affect particularly the most
vulnerable populations such as refugees and internally displaced
people.

Unlike the current pandemic, which has seen governments swiftly
adopt measures to control its spread and mitigate the social and
economic impacts, however, the climate crisis is not yet being met with
the same sense of urgency. Research shows that without ambitious
climate action and disaster risk reduction, climate-related disasters
could double the number of people requiring humanitarian assistance
to protect weather-related victims. COVID-19 can be considered as one
of the consequences of rising global temperatures, within the hazards
warned for decades by scientists, such an increase in infectious disease.
Due to climate change’s conditions, like the world warmer
temperatures, higher sea levels, higher precipitation, and increased
contact between humans and animals due to loss of habitat help extend
the geographic reach and transmission season of diseases. The causes
of both crises have commonalities, and their effects converge. The
climate emergency and COVID -19 are both due to human activities that
have led to environmental degradation. Neither the climate emergency
nor the pandemic was unexpected. Both have resulted in avoidable loss
of life due to delayed, inadequate, or incorrect actions.

Along the crisis, UNHCR is increasing its focus on the links
between climate, vulnerability, and displacement to identify vulnerable
populations and mitigate the impacts of climate change before they
become full-blown displacement crises. According to the UN Refugee

Agency, there was over 100,000 cases of COVID-19 among forcibly
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displaced people by of October 2021. As with the response to the crisis,
UNHCR is advocating for specific measures to protect forcibly displaced
and stateless people from the threats posed by climate change, which
include food and lack of water, increased disease incidences and loss of
livelihoods.

Both COVID -19 and the climate crisis have shown that the poorest
and most marginalized groups in society, such as migrants and
refugees, are always the most affected by shocks. As for climate change,
those most affected by the extremes have generally contributed least to
the causes of the crisis. Climate has slipped from the top of the global
agenda due to political indifference and the need to address the
immediate problems of COVID -19. Following the Paris Agreement, it is
time to seize the chance to refocus interests on sustainability to protect
our future health and the environment. While governments are
implementing plans in place for economic recovery after COVID -19,
concerns about climate change and equity are rightly focused on green
recovery. A rapid global transition is needed to clean energy sources to
end the stranglehold of fossil fuels. On the European scenario, in
countries such as Greece, Belgium and the Netherlands, in the asylum
procedures, there have been instances of forced immobilization or
containment targeting migrant populations under the restrictions of
COVID-19, including the partial suspension, the lockdown of asylum
seekers in overcrowded reception centers where physical distancing is
near impossible and service provision is critically scaled-down
(creating extreme realities like the camp of Moria in Lesvos- Greece)
and even, in some cases, illegal pushbacks in direct contravention of the
non-refoulement principle (such as in Malta) in order to avoid the

entrance of refugees in the host country. Before COVID-19 crisis, The
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EU and national governments are already using the security-oriented
narrative as an excuse to introduce emergency measures focused on
deterring, containing, criminalizing, and externalizing migrants. This
is the case for the 'hotspot approach', the mechanism set out in the
European Agenda on Migration 2015, to register and control arrivals at
the EU's external borders.. Overcrowded camps in the Greek Islands
quickly became a symbol of the latent migration crisis Europe is facing
and their ongoing existence is real proof to the long- term
repercussions of so-called ‘emergency’ measures put in place by the EU
dealing with the high influx of people arriving to the European borders
over the past years.

Clearly, the consequences of the climate ‘crisis’ on border closures
and mobility are much less direct and straightforward. Within the crisis
context — rather than the measures adopted - it seems to indirectly
support restrictive immigration measures through, for instance, the
manifestation of the figure of migrants as a clear alert to the dangers
of climate change, seeing environmental migration as a security threat
(instead of as the current and urgent reality that it is). This leads to
diverse far-right and anti-immigration politicians and parties across
the different countries to promote ‘eco-nationalism’ or ‘eco-
patriotism’, in order to justify political agendas aimed at considerably
restricting the movement of people and goods across borders. This
demonstrates the urgent need for regional data to inform national
policy. Sudden domestic lockdowns and international border closures
have forced people to fight against how prolonged, government-
imposed restrictions on mobility can undermine people's livelihoods
and well-being are, and, reshape the functioning of societies in a matter

of weeks. Yet this is something that scholars and practitioners in the
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field of environmental migration have been grappling with for years-
the plight of "trapped" or "immobile" populations in places where the
natural environment gradually or suddenly becomes uninhabitable.
Indeed, the current emergency, in fact, is about both mobility and
immobility, which has perhaps never been more evident or global than
in recent months. People around the world, not just the destitute and
vulnerable, are having to navigate a world of (forced) immobility and

experience firsthand what it means to be "trapped" or "unwelcome".

I1) CLIMATE REFUGEES AND COVID-19 AROUND THE GLOBE

For many refugees, the effect of the pandemic has been
devastating to their condition, it has added significantly to the
difficulties they were already experiencing in a negative way. The
various restrictions on mobility and the closure of borders in most parts
of the world, such as Lebanon, Malaysia and Bangladesh, meant that
those seeking refuge due to different reasons, including worsening
climatic conditions, have encountered even higher walls to reach a
better destiny.

Lebanon is a country with a population of 4.5 million inhabitants,
which hosts many refugees. More than 2 million Syrian refugees
currently live in Lebanon and nearly half a million Palestinian refugees
within its borders, in addition to half a million Palestinian refugees.
More than 52% of Lebanon's Syrian refugees are children, and UNHCR
figures indicate that about 450,000 refugees from Lebanon are of school
age. Living in an informal environment where their rights and access
to protection, health care, education, and other areas are limited, and

COVID-19 has further aggravated the situation. Living conditions are
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spartan and overcrowded, leaving little room for social distancing
during the pandemic.

Now, public opinion is turning against the refugees, and some
politicians are even blaming them for the country's financial
difficulties. The country's newly formed Council of Ministers has not
yet adequately considered the needs of refugees in its response to the
pandemic or in its policy priorities, and because the right of refugees to
access hospitals during times of national emergency is poorly defined
and controversial, this could lead to disastrous results. According to
Human Rights report, during the pandemic, at least 21 Lebanese
municipalities have introduced discriminatory restrictions on Syrian
refugees that do not apply to Lebanese residents as part of their efforts
to combat Covid- 19, undermining the country’s public health response.

Syrian refugees have also expressed concerns about not receiving
medical care and not being adequately informed about how to protect
themselves from infections and not being able to access health
protocols. For access, one must be registered: UN- registered,
undocumented, and based on sponsorship, with denial of care to
infected refugees possible if they are not registered. The surveillance,
privacy, and freedom of movement of refugees have also been
restricted, a concern following the tightening of measures in 18
municipalities, such as the imposition of curfews for refugees. Some
restrict mobility between 9 a.m. and 1 p.m., making it difficult to access
medical care outside these hours. City police have implemented these
measures and Syrians who violate them, face "legal action" and can have
their identity documents confiscated. If Syrians are too scared to seek

medical help after 1pm, such measures risk spreading the virus.
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Despite these conditions, refugees are forging ahead in their
communities by translating COVID -19 health information into Arabic
in the camps, raising awareness on social media, collecting donations,
and distributing supplies. International human rights law requires
authorities to address the health needs of refugees and, in the context
of the Covid 19 pandemic, any restrictions on fundamental rights for
reasons of public health or national emergency must be lawful, non-
discriminatory, and necessary and proportionate

On another note, during the pandemic, Malaysia’s restrictions
affected severely people on the move, detaining hundreds of refugees
and migrant workers for illegally living in the country, when
limitations were imposed to contain the spread of the new coronavirus.
The public opinion along the crisis has not been favorable towards
refugees in the country, there has been growing public anger towards
migrant foreigners, accusing them of spreading the coronavirus and
being a burden on government resources. Malaysia has some 2 million
registered foreign workers, but authorities estimate that many more
are living in the Southeast Asian country seeking refuge without proper
documentation and without being properly registered. Malaysia does
not formally recognize refugees and considers them illegal immigrants.

Many of the detained came from the neighborhood where the raids
took place was close to an area, with poor economic resources and
health conditions. The spread of the virus took place under the strict
lockdowns within the buildings of the neighborhood. About 9,000
people lived in the buildings, a large number of whom were foreigners.
According to authorities, more than 235 of them have tested positive for
COVID-1. About 700 migrants, including children, and Rohingya

refugees from Myanmar were detained, according to Human Rights
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Watch and the Asia Pacific Refugee Rights, due to their illegal stay
according to government claims. The arrest and detention of the
immigrants lacked proper conditions and unhygienic detention
centers, violating human rights and the right to health.

Aid workers and community leaders that were interviewed said the
fear of Rohingya refugees being separated from their families and
isolated is hampering testing efforts in the overcrowded Cox's Bazar
refugee camp.in Bangladesh. Only one death has been recorded, fears
are that the novel Coronavirus may be spreading faster than the 29
confirmed cases as of mid-May. Although 860,000 refugees live in the
camps, only 339 tests have been carried out, and community organizers
say the camp hospitals are empty, makeshift medical stores are busy,
and refugees are forced to self-medicate. It is said that it is considered
to go. He saw a 50% reduction in clinic visits in March, according to an
IOM study. Yale University researchers who surveyed hundreds of
refugees in April found that about a quarter of the refugees they
surveyed reported at least one coronavirus symptom.

Almost 390 surviving refugees were rescued on April 16, 2020, on a
smuggling boat bound for Malaysia, as they were trying to escape
desperate conditions in the world's largest refugee complex, Cox's
Bazar. The boat had previously arrived in Malaysia but was denied
permission to disembark because authorities prohibited it due to the
coronavirus. The refugees were turned back into the sea, where 70
people reportedly died, and were eventually taken to Cox's Bazar, where
they were quarantined and received medical treatment for two weeks
due to deplorable conditions on board. Several boats have been
identified with numerous refugees on board and the UN warns that if

no action is taken, a "human tragedy of terrible proportions" could
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occur. Refugees are presumably leaving Cox's Bazar because of rumors
circulating about the spread of the coronavirus. At the same time,
Bangladesh is taking steps to fence off the camp and restrict
communications.

The tragedy unfolding in the Bay of Bengal and Cox's Bazar,
affecting hundreds of Rohingya who have already fled ethnic cleansing
in Myanmar, creating a critical situation and necessary action in the
face of the advancing pandemic and limited humanitarian protections
under the new COVID -19 restrictions. If Bangladesh had refused to
return the ship and Malaysia had sent the refugees back to their
countries of origin, where they might suffer persecution, torture or
other cruel and degrading treatment, this would have constituted a
violation of the principle of non-refoulement, which under
international human rights law has a broader application than refugee
law, protecting persons who do not have refugee status from serious
human rights violations.

Furthermore, for the Cox's Bazar refugees, the right to health, a
fundamental human right enshrined in human rights, international
humanitarian and refugee law, is being impeded because the refugees
are being denied access to life-saving health information by the
Bangladeshi government's decision to restrict access to internet
communications, and thus their freedom of movement, through recent
measures to fence off the refugee compound in an effort to contain the
new coronavirus. Refugee camps have been a major concern for public
health and human rights experts, even before COVID-19, because of the
lack the resources within the centers. For example, there are about
900,000 Rohingya refugees who have left Myanmar and moved to Cox’s

Bazar in Bangladesh.
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COVID-19 crisis is an opportunity to reassess human mobility and
find new approaches to old problems. The diverse responses present an
opportunity to improve public health, creating a more sustainable
economic future, and better protection to natural resources and
biodiversity. Although migration, climate change, and public health
emergencies may be considered merely temporary phenomenon (such
as the rapid arrival of migrants, sudden disasters, or epidemics), this
does not mean that only short- term, should deal with the proper
requirements to deal with such events.

On the contrary, such interventions need to be aligned with
longer-term, preventive measures that better address the structural
nature of these phenomena. As marginalized and vulnerable
populations continue to lose mobility limitations, negative impacts of
environmental change and healthcare, it is important to recognize that
potential "crisis events" are anything but disconnected or seldom. It
could be argued that the overlapping crises highlighted by COVID-19
form a continuum of causes and effects that must be addressed in an
integrated manner.

The COVID -19 pandemic risks aggravating the precarious living
conditions of millions of internally displaced persons and migrants,
worsening food insecurity for millions, and stalling necessary global
efforts to address climate change while governments focus on post-
pandemic economic recovery. According to the UN, the capacity of
disaster management and public health systems to respond to this
“expanded risk environment” will determine the recovery path for
COVID-19 and beyond. If there is not an interconnected perspective
regarding these common issues and proactively address deep-seated

inequalities in society through solidarity mechanisms, the short- term
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visions will continue to be blinded and will be vulnerable to shocks
during the next global "crises".

Creating a healthy environment for a healthier population are two
of the most effective ways to reduce the long-term health impacts of
the coronavirus pandemic and climate change and to increase our
resilience and adaptive capacity — both the coronavirus pandemic and
climate change affecting people on the move.

Covid 19 has highlighted the wvulnerability of the world to
extraordinary events such as the pandemic itself, which, like climate
change, affect people differently depending on their position of
vulnerability. As we have seen, migrants and refugees have been
severely affected by the pandemic, and in this sense people who have
mobilized for reasons related to climate change are in a situation of
vulnerability. There are different international tools recognizing the
hazards of climate change and the status of refugees, but it is not so
clear that international law recognizes them as refugees or grants them

protection appropriate to their position.

3. DO CLIMATE REFUGEES EXIST IN INTERNATIONAL LAW?

1) INTERNATIONAL REFUGEE LAW

The concept of climate refugees has been present for some time
now in the discussion on the effects of climate change and its relation
to migration and refugee law. In the United Nations Environment
Programme, Essam El-Hinnawi (1985, p4.) defines environmental
refugee as “those people who have been forced to leave their traditional
habitat, temporarily or permanently, because of a marked

environmental disruption (natural and/or triggered by people) that
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jeopardized their existence and/or seriously affected the quality of their
life.” This definition does not require, unlike the 1951 Refugee
Convention refugee definition, which does, that the refugee is outside
his or her country of nationality or habitual residence, which opens the
door to considering environmental refugees as persons who have had
to flee internally within countries.

But Hinnawi’'s definition departs from what is traditionally
established in international refugee law, since, considering only the
definition provided by the Refugee Convention (1951), it is difficult to
conclude that people who flee due to the consequences of climate
change are refugees, because the refugee status according to that
Convention, is based only in a “well-founded fear of being persecuted
for reasons of race, religion, nationality, membership of a particular
social group or political opinion”. According to the United Nations High
Commissioner for Refugees (UNHCR) (1992), the term "well-founded
fear" has a subjective element, fear, to which the qualification "well-
founded" is added, and must therefore be supported by an objective
situation. The fear should be considered well-founded if the applicant
can establish, to a reasonable degree, that his continued stay in his
country of origin has become intolerable to him for the reasons of race,
religion, nationality, membership of a particular social group or
political opinion, or would for the same reasons be intolerable if he
returned there. UNHCR (1992) has also pointed out that there is no
universally accepted definition of “persecution”, but from Article 33 of
the 1951 Convention, it may be inferred that a threat to life or freedom
on account of race, religion, nationality, political opinion or

membership of a particular social group is always persecution, and that
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other serious violation of human rights - for the same reasons — would
also constitute persecution.

Therefore, in order to apply the 1951 Convention's refugee
definition to people fleeing for climate change reasons, we would have
to characterize the impacts of climate change as "persecution", and that
is not easy because, on the one hand, the threshold of a threat to a
person's life or liberty must be met, and on the other hand, the
persecutor must be identified, which we could perhaps consider as the
state that failed to develop measures to protect the inhabitants from
the effects of climate change, or the international community that has
not reacted adequately to prevent climate change or the industrialized
states that contribute the most by emitting CO2. But this, as McAdam
(2011) notes, would be a complete paradigm shift in traditional refugee
law, because while 1951 Convention refugees flee from their own
government (or from private actors from whom the government is
unable or unwilling to protect them), a person fleeing the effects of
climate change does not escape his or her government.

But maybe the greatest difficulty in applying the 1951 Convention
definition of refugees to those displaced by climate change relates to
the failure to meet the requirement that the persecution is based on
race, religion, nationality, political opinion or membership of a
particular social group, since, as McAdam (2010) has noted, persecution
alone is not enough and the problem with climate change impacts is
that they are largely indiscriminate, rather than being linked to the
particular characteristics of individuals. Thus, climate change may
affect some countries or populations to a greater extent, but it does not

affect them by virtue of nationality or religion.
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Greater potential for protection for people fleeing the effects of
climate change can be found in regional refugee law systems. In Africa
and Latin America, there are broader definitions of refugee than in the
1951 Convention, although they do not expressly contemplate the
concept of climatic refugee. In Latin America, in response to migration
crises in the region where people in need of protection did not fit the
refugee category of the Refugee Convention, the Cartagena Declaration
was adopted in 1984. This Declaration is a non-legally binding
agreement that, in addition to containing the elements of the 1951
Convention and its 1967 protocol, includes among refugees persons who
have fled their country because their lives, safety or freedom have been
threatened by generalized violence, foreign aggression, internal
conflicts, massive violation of human rights or other circumstances
which have seriously disturbed public order. Although adopted as a
non-binding agreement, according to Ochoa (2020), all South American
countries and several Central American countries have incorporated a
Cartagena-inspired refugee definition into their domestic law.

Normally in a refugee claim, an examination of the situation in the
country of origin, as well as the particular situation of the individual or
group of persons seeking refugee protection, is required to assess an
asylum seeker's well-founded fear of persecution with respect to the
grounds protected in the applicable refugee definition. In the case of
the Cartagena declaration, the assessment focuses on exposure to the
risks inherent in the five situations contained in its definition
(generalized violence, foreign aggression, internal conflicts, massive
violation of human rights or other circumstances which have seriously
disturbed public order). According to UNHCR (2013), the five situational

events in the Cartagena refugee definition are characterized by the
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indiscriminate, unpredictable, or collective nature of the risks they
pose to an individual or group of individuals, or even to the population
at large, and also cover the indirect effects of the five situational events
- including poverty, economic decline, inflation, violence, disease, food
insecurity, and malnourishment and displacement. Under such an
interpretation of this broad definition of refugees, it is possible to
consider people fleeing the consequences of climate change in the
region as climate refugees. But UNHCR (2013) has also noted that the
Cartagena refugee definition is not intended to be an all- encompassing
definition of refugees that covers all situations in which people are
forced to leave their country of origin and that, while States may choose
to apply the Cartagena refugee definition to people who are forced to
leave their country because of ecological disasters, they are not strictly
protected under the Cartagena refugee definition.

The regional OAU Convention in Africa (1969), the binding legal
instrument governing refugee protection in Africa, also presents a
broad definition of refugee in its Article 1(2), applying the term to:

every person who, owing to external aggression, occupation,
foreign domination or events seriously disturbing public order in either
part or the whole of his country of origin or nationality, is compelled to
leave his place of habitual residence in order to seek refuge in another
place outside his country of origin or nationality.

As Edwards (2006) argues, the extent to which the term "public
order" is understood will determine whether environmental refugees
fall within the definition of the OAU Convention, so it would be
theoretically possible. But Edwards (2006) also argues, concerning
people fleeing environmental disasters that, even though these persons

are often given refuge in the territory of neighboring States, receiving
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States rarely declare that they are acting in compliance with their
obligations under the OAU Convention. Therefore, although under a
broad interpretation of the concept of public order in the definition of
refugee present in the African regional system, the existence of climate
refugees could be considered, in practice this would not happen because
it is not through the use of the OAU Convention that African states
would be giving protection to environmentally displaced persons. Thus,
as Edwards (2006) points out, the practice of receiving and hosting
people seeking asylum from the effects of climate change in Africa
could be seen as a contribution to the development of a right of
temporary protection on humanitarian grounds under customary

international law, rather than under refugee law treaties.

1) HUMAN RIGHTS LAW

As noted by the Human Rights Council, “the adverse effects of
climate change have a range of direct and indirect implications for the
effective enjoyment of all human rights” (2014, para1). In many cases,
these effects force people to flee the places where they live to seek
refuge and protection of their rights elsewhere, it is, therefore,
necessary to consider the protection that human rights can provide to
climate-displaced persons. As McAdam (2011) points out, through
human rights treaties, countries' protection obligations have been
extended beyond the '"refugee" category, and this is known in
international law as "complementary protection" because it describes
human rights- based protection that is complementary to that provided

by the 1951 Refugee Convention.



Ofelia Ferrero Albero; Felipe Téllez Guzman; William Ivan Gallo Aponte @ 119

This complementary protection follows from the major difference
in the scope of application of refugee law and human rights law. As
Chetail (2014) indicates, human rights apply to everyone because of the
inherent dignity of every human being, whereas the benefit and rights
of refugee status depend on the identification of a category of protected
persons according to the definition of refugee used.

A case that clearly shows the relationship between complementary
human rights protection and persons seeking refuge for climatic
reasons is the case of Ioane Teitiota v. New Zealand where, in 2019, the
Human Rights Committee adopted a view concerning the complaint of
a national of Kiribati, seeking asylum in New Zealand, from the effects
of climate change in Kiribati. The complainant claimed that by sending
him back to Kiribati, New Zealand violated his right to life under the
International Covenant on Civil and Political Rights by exposing him to
conditions that endanger his life. These conditions included the sea
level rise in Kiribati due to climate change, resulting in the scarcity of
habitable space, environmental degradation, and saltwater
contamination of the freshwater supply.

The Committee found that, in the specific case, New Zealand did
not violate the complainant's right to life, because of its thorough and
careful assessment of the case and the available information that led it
to determine that, despite the serious situation in Kiribati, sufficient
protection measures were in place. However, through its decision, the
Committee sets new standards that may facilitate the success of future
asylum claims related to the effects of climate change.

The Committee noted that States parties have an obligation not to
extradite or remove a person from their territory where there are

substantial grounds for believing that there is a real risk of irreparable
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harm, such as those covered by articles 6 and 7 of the Covenant, which
refers to the right to life and the prohibition of torture and cruel,
inhuman or degrading treatment or punishment. The Committee
observed that this obligation may be broader than the scope of the
principle of non-refoulement under international refugee law, as it may
also require the protection of aliens who are not entitled to refugee
status. In addition, the committee pointed out that "without robust
national and international efforts, the effects of climate change in
receiving States may expose individuals to a violation of their rights
under articles 6 or 7 of the Covenant, thereby triggering the non-
refoulement obligations of sending States” (2020, para 9.11). Thus,
although the Committee found that the complainant's deportation was
not unlawful because his life was not in immediate danger in Kiribati,
it recognized that climate change can generate a real risk of danger to
life or other cruel, inhuman or degrading treatment and, in such cases,
under human rights law, the principle of non- refoulement protects
individuals against forcible return and must therefore be taken into
account by those deciding on deportation challenges, as all States have
an obligation to protect individuals from the harmful effects of the
climate crisis, including displacement This standard developed by the
Human Rights Committee could be adopted by

regional human rights bodies and by local courts when reviewing
cases of people seeking asylum from the effects of climate change.
Recently, the Inter-American Commission on Human Rights (IACHR)
has also developed standards regarding persons who move for reasons
directly or indirectly associated with climate change, stating that States
"must guarantee due process during the procedure leading to the

recognition of their migratory status, and in any case guarantee their
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human rights, such as the safeguard of non-refoulement while their
status is determined." (2021, para 20). The IACHR (2021) has also
emphasized that States should recognize access to justice, reparation
measures, and guarantees of non-repetition for persons forced to move
due to adverse consequences of climate change.

For its part, the UNHCR (2020) has indicated that, without
prejudice to the applicability of international and regional refugee and
human rights law, a pragmatic way to offer protection to displaced
persons in the context of climate change is temporary protection or
time-limited stay arrangements that include minimum human rights
standards of treatment. According to UNHCR, temporary protection or
stay arrangements (TPSAs) are “pragmatic “tools” of international
protection, reflected in States’ commitment and practice of offering
sanctuary to those fleeing humanitarian crises. TPSAs are
complementary to the international refugee protection regime, being
used at times to fill gaps in that regime” (2014, para 3). However, as
noted by UNHCR (2020), these tools may be useful when the situation in
the displaced person's country of origin is unclear, but may not be
effective if the country of origin is unwilling or unable to stabilize the
situation resulting from climate change, and in such long-term
situations the displaced person should be able to request and receive
international protection, and even, when justified, refugee status, from
the host country.

Thus, while international and regional refugee and human rights
law may be insufficient to define and safeguard so-called climate
refugees, they do present important opportunities to provide
protection for them and, as we can see in the case of Ioane Teitiota v.

New Zealand, we might expect that interpretations and standards to
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protect them under existing international norms will prevail in the
future, although perhaps not as quickly as necessary, since the adverse
effects of climate change are being suffered today by those forced to
move, who are in a situation of particular vulnerability that has

increased with the effects of the pandemic.

4. CONCLUSION

There are various vulnerabilities faced by displaced migrants
when they are forced to leave their territories of origin. Additionally,
when it comes to climate refugees in the context of the Covid-19
pandemic, vulnerabilities are further aggravated because, in addition to
the indeterminably of legal status, they face situations of border
closures and travel restrictions, which makes it difficult for them to
seek refuge.

This paper analyzed climate refugees and the particular situation
of vulnerability caused by Covid-19. At first, common vulnerabilities
were verified. These vulnerabilities refer to the difficulties that a
displaced migrant may face during relocation: lack of job opportunities,
difficulty in communicating when there are language barriers, search
for a shelter, etc. However, with Covid-19, this situation generated an
emergency for which there was no adequate global response.

The pandemic demonstrated that there was no adequate plan of
action to protect people, mainly migrants. This resulted in a lack of
adequate health systems that were ill- prepared, leading to devastating
consequences. Although the measures are taken to contain the virus

contributed to CO2 reduction and pollution abatement, improving
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natural conditions, on the other hand, the health threat affected the
most vulnerable.

In terms of climate change, populations already experiencing
problems related to drought, floods, and lack of sustainable food
systems suddenly found themselves in a health emergency. Covid-19
and the climate crisis demonstrated that the poorest and most
marginalized groups in society, such as migrants and refugees, are
always the most affected by crises.

In addition to vulnerability, there is a risk, which refers to the
neglect by governments of climate change policies and plans as they try
to solve the economy heavily impacted by Covid-19. Both circumstances
are issues that need to be addressed, but neither can we ignore how
environmental impacts affect and will affect entire families, forcing
them to leave their place of origin.

One of the most relevant challenges is understanding whether
climate refugees exist in international law. It was discussed here that
the concept has long been present in the debate on the effects of climate
change and its relationship to migration and refugee law. The United
Nations Environment Programme defined refugees as people who have
been forced to leave their traditional habitat, temporarily or
permanently, due to a marked environmental disturbance (natural
and/or human-induced) that has endangered their existence and
seriously affected their quality of life.

However, this definition is not consistent with what is
traditionally established in international refugee law since it is difficult
to conclude that people fleeing due to the consequences of climate
change are refugees since refugee status, according to the 1952

Convention, is based solely on a well-founded fear of being persecuted
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for reasons of race, religion, nationality, membership of a particular
social group or political opinion. In that sense, applying the 1951
Convention's refugee definition to people fleeing for reasons of climate
change imposes the need to understand climate change as
"persecution." However, this faces multiple difficulties because the
threshold of threat to life or a person's life must be met. It is also
necessary to identify a persecutor, which perhaps, in general terms,
could be considered the State, by not adopting sufficient measures to
reduce the effects of climate change. In addition, another difficulty is
related to the failure to comply with the requirement that the
persecution be based on race, religion, nationality, political opinion, or
relevance to a social group. This means that persecution alone is not
enough, and the problem of climate change impacts is far from being
framed by these requirements.

In this sense, a more active international law is required with the
understanding of the climate refugee. This action must be able to
identify the differences between refugees and migrants. It is also
essential to highlight the opportunity provided by regional protection
systems for climate refugees. For example, the 1984 Cartagena
Declaration was adopted in Latin America with a much broader
definition of elements to identify refugees. This could be an option to
follow.

In addition, the regulation that addresses human rights is
required. International human rights law cannot be a stand-alone area
of international law. Human rights law has emphasized the adverse
effects of climate change and its direct and indirect consequences for
the effective enjoyment of rights. This type of legislation presents a

complementary regulation.
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Although viewed independently of human rights, international law
and international refugee law do not present concrete and urgent
solutions to the crisis posed by climate change, strengthened by Covid-
19, a systematic analysis of these three can help climate refugee status
to be recognized and concrete and urgent measures can be taken to

overcome the crisis.
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A STUDY OF THE AFGHAN REFUGEES AND
UNDOCUMENTED MIGRANTS IN IRAN
RESPECTIVE THE RIGHT TO HEALTH

ON THE PANDEMIC OCCASION

Saeede Mokhtarzade '

1 INTRODUCTION

Health is one of the fundamental human rights for all human
beings including refugees and migrants. Human rights are universal
and inalienable; indivisible; interdependent and interrelated. In other
words, a violation of the right to health without a doubt would impact
other human rights like the right to life, the right to work, and the right
to education. On the other hand, the fulfillment of the right to health of
all people in their countries is interdependent on the protection of
many other rights such as the right to clean water, the right to adequate
and healthy food, the right to shelter, and even the right to access to
health information. The importance of this interrelation between the
right to health and other rights such as the right to clean drinking water
and wash illustrates the 2.7 rate of worldwide mortality due to diarrhea

disease and lack of clean water (WHO &. 0., 2008).
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Moreover, protection of the right to health is so interrelated to
reducing the vulnerability and impoverished of people. As in the
marginalized community’s access to health services, physical and
mental health priorities is less and the ability to purchase hygiene
products is definitely impacted by the poverty level. In addition,
respecting the non-discrimination principle as one of the most
important principles in human rights would be essential to provide
access to health services and medical treatment regardless of age,
disability, gender, economic level, and social and legal status. Worth
mentioning, the 1967 WHO status addresses the right to benefit from
the highest standard of physical and psychological health as a
fundamental human right without any discrimination based on race,
religion, economic status, or political opinion.

While there are around 100 million displaced persons worldwide
(UNHCR, UNHCR statistic, 2022), the health of migrants and refugees
has been always a concern for refugees and host countries. This issue is
extended from birth delivery services and early childhood vaccination
to the hospitalization and medical treatment of a patient with special
diseases. Refugees and migrants are usually at higher risk of health
issues due to being exposed to human trafficking, HIV, and sexual and
gender-based violence in their migration journey and even in the
camps. Moreover, the biggest population of forced migrants in history
caused more pressure on the low- and middle-income countries who
are the first and biggest hosts (83%) of mass migration in many areas of
the world (UNHCR, Figures at a glance, 2022). Iran is one of these
countries hosting one of the largest and most protracted refugee
populations under UNHCR's mandate. According to UNHCR’s data,

around 0.8 million registered Afghans and Iraqis as humanitarian
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protection and refugee status (from now called refugees in this paper),
and other 2.2 million Afghans are mainly undocumented, and around
580.000 Afghans have family passports or valid visas (UNHCR, Iran,
2022).

In recent years, the emergence of the Covid-19 pandemic
exacerbates the conflict between the capacity of host countries to
provide health care services for refugees without discrimination with
their capacity to protect the right to health of their citizens. Therefore,
since the early months of spreading Covid-19 in February 2020, many
academics and professionals analysis and assessed the impact of
COVID-19 on refugees' and migrants' life particularly addressing the
issues of legal status, right to health, and access to health care were
highlighted.

This research also aims to overview the right to health of refugees
and migrants specifically during Covid-19. Therefore, this paper is
looking for the answer to this question, to what extent a host country
like Iran is obliged to protect the right to health for refugees and
undocumented migrants during a pandemic like Covid-19? To answer
this question, in the first part, the paper assesses the rights to the
health of refugees and migrants based on International Law and
International Refugee Law. In the second part, elaborates on the Afghan
refugees and migrants situation in Iran, and in the last part, tries to
assess Iran’s response to the right to health of refugees and

undocumented migrants in Iran and answer the research purpose.
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2 RIGHT OF HEALTH FOR REFUGEES AND MIGRANTS

2.1 THE RIGHT TO HEALTH DEFINITION

The right to health is one of the vital fundamental rights, that
states are committed to respecting, protecting, and fulfill this right due
to several international instruments. The 1948 “Universal Declaration
of Human Rights” enshrines in article 25 that “Everyone has the right to
a standard of living adequate for the health and well-being of himself and
of his family...”. This definition is stated in the World Health
Organization (WHO) status® as well. In other words, the meaning of
health in the human rights context is not only not having a physical or
mental health disease, also means the utilization of complete physical,
mental, and social wellbeing. According to this definition, everyone has
the right to utilize the highest attainable standard of prevention, access
to health services and doctors, and treatment without any
discrimination.

It is notable to differentiate the “right to health” and “the right to
being healthy”. The second concept is interrelated with biological,
Hereditary background, and economic level that is out of control of
governments, while the first concept is completely related to the
commitment of a government to people residing in its territories.
Accordingly, the Committee of Economic, Social, and Cultural Rights
(CESCR) in its general comment No. 14 distinguished the right to health
and the right to being healthy. The committee has explained in this
general comment that the right to health is vital to the right to life and

enjoyment of human dignity; because not only this right is related to

2 Constitution of the World Health Organization WHO, 1947
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access to the health care system, also includes the right to reproductive
freedom, freedom of torture and compulsory medical experiment too.
The committee also emphasizes the enjoyment of the higher attainable
health standard without discrimination in a health care system (CESCR,

2000).

2.2 THE RIGHT TO HEALTH OF REFUGEES AND UNDOCUMENTED MIGRANTS

As mentioned above, the right to health is broader than only health
care or lack of disease. This right is including other rights like the right
to life and the right to health information and education, more
importantly, the non-discrimination principle. Thus, this question
appears now to what extent the non-discrimination principle is
interrelated to the rights of refugees and migrants? To answer this
question and evaluate the right to health of refugees and asylum
seekers, it is necessary to look for international obligations in
international human rights law and international refugee law.

The movement of people across borders influences many of their
rights including the right to access health services. This is usually based
on their legal status and the categories they are determined to as
“refugees/asylum seekers” , “irregular migrants” or “migrants” and
generally the difference between those who are holding a valid
document or not (Matlin et al. 2021). After WWII, the world is witnessing
the largest international migration population of 281 million due to
various reasons and incidents (IOM, 2022). Besides, nearly 100 million
forcibly displaced persons are worldwide, and many need and look for
international protection outside their own countries (UNHCR, 2022).

These people usually have less access to health care services in transit



134 e Os desafios dos direitos humanos durante e na pds pandemia no mundo globalizado

countries and destination countries. The right to health of refugees and
migrants is so critical and a great concern for refugee rights advocators
and host countries. This issue is not only impacted by their conditions
and lack of primary health requirements, also access to health care is
so interrelated to their legal status, the host country's policy, and health
system capacity.

The International Covenant on Economic, Social, and Cultural
Rights as one of the core instruments of human rights recognizes the
right to health in article 12 with the same definition as WHO’s status.
This article enshrines in part (b) the issue of improvement of all aspects
of environmental and industrial hygiene; in part (c) the prevention,
treatment, and control of epidemic, endemic, occupational, and other
diseases; as a commitment of states.

The Convention relating to the Status of Refugees (1951 Geneva
Convention) does not include the right to health of refugees. However,
the non-refoulment principle enshrined in article 31 encompasses the
right to life and the right to health and being secured from torture, in
the fundamental level of the right to health. Reviewing non-binding
international instruments demonstrates that recently more attention
has been paid to refugee health. The 2018 UN Global Compact on
Refugees (GCR) has addressed the health of refugees and asylum seekers
in two types of actions, first encouraging the states to enhance the
quality and capacity of the national health system not only to benefit
the host communities, also to provide better access of refugees to health
care services. This instrument also names some vulnerable groups that
must be more supported in terms of their health as women, children,
older persons, and people with some special diseases including HIV; in

addition to care for mental health issues of survivors of human
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trafficking, torture, or mass violence, including sexual and gender-
based violence; and lastly persons with disabilities. Second, it
acknowledges the duty of the United Nations High Commissioner for
Refugees (UNHCR) and other stakeholders to contribute financially and
professionally to support timely health assessments of new arrivals at
the request of the host country. We can conclude that states are highly
encouraged to include refugees and asylum seekers in their
immunization plans and vaccination, as the GCR encourages states to
provide access to affordable and adequate disease prevention, and
immunization services (Matlin et al. 2021).

The Convention on the Rights of the Child specifically enshrines
member states' commitments to implement all the rights in this
convention without any discrimination against children. Therefore, the
deduction is that refugee children regardless of their legal status also
are beneficiaries of this equality. (Mousazadeh & Azarpendar, 2019).
Notably, this convention emphasizes the right of the child to
development besides the right to life (article 6) , which affirms the
comprehensive and more profound meaning of health than just
physical health. Furthermore, general comment No. 7 of the Committee
on the Rights of the Child elaborates that a child’s development means
to have health, physical, mental, spiritual, moral or social development.

The 2018 UN Global Compact for Safe, Orderly, and Regular
Migration encourages states to develop policies not only to cover
migrant workers' human rights including the right to the highest
attainable standard of physical and mental health, also it addresses
policies concerning irregular migrants’ right to access basic health care
(Matlin et al. 2021). Thus, we realize that the recent international

instruments about refugees and migrants considered the right to health
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of this these people as the commitment of the host country. However,
to fulfill this right and share the financial burden, the GCR calls on
states based on solidarity and responsibility sharing to support the host
countries even in the time before the Covid-19 pandemic.

Furthermore, one year before the Covid-19 pandemic, WHO
adopted the Global Action Plan to Promote the Health of Refugees and
Migrants, which addressed various aspects of refugees' and migrants'
physical and mental health. This instrument emphasizes the extra
challenges that these groups usually face on the move, such as food
insecurity and poor public health conditions in the origin area, lack of
access to vaccination or medicine, in addition to post-trauma disorders
to due incidents relating to the migration and being at high risk of HIV
infection. This five-year action plan (2019-2023), has a core goal to
advocate health as an essential component of refugee assistance and
good migration governance (WHO, 72. (2019)).

Therefore, we see a huge paradigm shift to protect the right to
health of refugees and migrants in the international discourse. In a
conclusion, although some of these international instruments are non-
binding and states have no obligation to comply with them legally, they
might be a common pathway to raising political will and cooperation in

terms of refugees' and migrants’ health protection.

3 REFUGEES AND MIGRANTS HEALTH PROTECTION DURING COVID-19
PANDEMIC

Most refugees live in temporary and uncertain conditions, which
result in an uncertain situation to access health care. In addition,
refugees are mainly excluded from national health insurance coverage

and the health care system. They might be affected by the language
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barrier and socio-cultural barriers, xenophobia behavior of nurses and
doctors when need to utilize a health service (Lupieri 2021).

All special or catastrophic situations like the global pandemic
would stress the existing challenges in all aspects of society and
economic rights. According to the relevant studies on Covid-19, this
pandemic affected different groups of people differently and extended
the pressure on vulnerable groups like women, children, the elderly,
and migrants (Matlin et al. 2021). At the beginning time of the pandemic,
refugees and migrants faced various challenges not only to experience
alack of access to medical products and services, also social restrictions
like local people or extreme pressure due to discrimination. They were
also impacted by major challenges particularly border closure,
frequently changing policies, experiencing unlimited and vague
conditions due process of their asylum or visa request, and deportation
or pushback mainly in European countries (Lupieri 2021). Because of
that, many scholars and UN officials emphasized the governments'
obligation to consider the impact of their border closure policies as a
Covid-19 control measure, on the refugees and irregular migrants who
flee the violence of look for international protection (P Kluge, Jakab,
Bartivic, D'Anna , & Severoni, 2020). Regarding that, a mass migration
might happen during the pandemic that makes the condition of
migrant’s health and the responsibilities of the state more complex.
This is the story of the recent mass movement at the Iranian borders
with Afghanistan coincidently with the first months of the Covid-19
pandemic, which will be reviewed later.

The state's responsibility to protect individuals’ right to health and
public health is based on Article 12 ICESC. This issue might be a ground

for restricting the freedom of movement based on article 12 ICCPR
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during an emergency like the Covid-19 pandemic. On the other hand,
asylum seekers have the right to seek safety in other countries than the
origin country, accessing this right usually requires crossing borders
that conflict with those restrictions during the pandemic. The principle
of non-refoulment (article 31 1951 Geneva convention) meaning not
returning, expelling, or even pushing back a person to a territory they
might be persecuted; has a key role in this context as an exception to
any border closure (UNHCR, Covid-19 platform, 2022). Nonetheless,
some states secured both public health and the right to seek asylum for
people fleeing through their borders. For instance, Uganda opened the
border for thousands of asylum seekers fleeing mass violence in the
Democratic Republic of Congo in July 2020 (UNHCR, UNHCR news,
2020). Iran also opened the border partially and thousands of Afghans
could enter the country in August 2020. However, the main policy of the
Iranian government was vague regarding the acceptance of more
refugees, so the border situation usually was complex during that
summer (Mokhtarzade & Ansari, 2022) (Matlin et al. 2021).

In a conclusion, although migration is one of the key phenomena
in all aspects of policy-making worldwide, not all their rights and needs
are addressed in all host countries. The Covid-19 pandemic stressed the
pressure on the low-income and middle-income countries to protect
the right to health of refugees and migrants in their countries. As
Lupieri asserts that the global plan to control covid-19 failed to respond
to certain needs of refugees. This failure is not only at the policy-
making level excluding refugees, but also at the implementation of
policies and action plans that did not fill the great concern of refugees

living in the camps and detention centers (Lupieri ,2021).
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4 AFGHAN REFUGEES HEALTH SITUATION DURING PANDEMIC IN IRAN

Iran is one of the main host countries for refugee procrastinated
situations in the world. Consequent to the takeover of the governor in
Afghanistan by the Taliban group in August 2020, thousands of Afghans
tried to cross Iran's borders through regular or irregular pathways. The
non-accurate official estimate is that 50,400 Afghans are new arrivals
(UNHCR, UNHCR statistic, 2022). This large scale of movement during
the pandemic, when Iran limited the cross border traveling limited,
intensified the challenges of protecting the health of migrants during
the Covid-19 pandemic. In this part, we try to have a brief overview of
refugees and migrants in Iran and assess Iran's response to the health
needs and rights of refugees and undocumented migrants during the

Covid-19 pandemic.

4.1 AFGHAN REFUGEE AND UNDOCUMENTED MIGRANTS IN IRAN

For more than four decades, Iran has been one of the main
destinations of immigrants from Afghanistan continuously, in average
the number of Afghans residing in Iran with different legal statuses was
not less than three million people. In fact, the majority of them remain
in Iran for a long period, so the second and third generations of Afghan
refugees and migrants born in Iran need to be addressed in policies with
different needs and capacities (Hugo, Graeme; Abbasi - Shavazi,
Mohammad Jalal; Sadeghi, 2012).

Indeed the second generation of children born to Afghan refugees
in Iran. Currently, Iran host almost 3.6 million Afghans and Iraqi
refugees and migrants (UNHCR, UNHCR statistic, 2022). Iran’s ‘Open

Door’ policy during the 1970s Iran policy toward Afghans (Seddighi, H ;
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Naseh, M; Rafieifar, M; Ilea, P 2022) gradually changed simultaneously
with Afghanistan's security and political change. It is worth mentioning
to elaborate on the policy change of the Iranian government in this
regard, that during the Taliban rule in Afghanistan between 1994-2001
the wave of mass migration to Iran shaped and many fled the insecurity
or persecution in Afghanistan. At this time almost four million Afghans
entered Iran, but not all of them received refugee status. Consequently,
most of this population remained in Iran without a legal status (Azizi,
S; Hosseini, SB; Basavaraju, 2017). Despite the political and socio-
economic challenges due to sanctions against Iran, the government of
Iran had tried hard to protect Afghan and Iraqi refugees by providing
education, healthcare, and livelihood opportunities (Azizi, S; Hosseini,
SB; Basavaraju 2017). However, these undocumented populations still
faced various challenges at the local level to access public facilities
including affordable education and health due to lack of a legal
documents. Despite these challenges and lack of legal documents, one
study indicates that most of second- generation Afghan migrants look
forward to remaining in Iran because they have access to better
education, health, and welfare facilities than in their origin country
(Abbasi-shavazi and Glazebrook, 2008).

Furthermore, the Taliban taking over power in Afghanistan in
August 2020, caused a new major movement of asylum seekers towards
neighboring countries. This resulted in to increase in the number of
irregular migrants (or undocumented migrants) in Iran, as Iran does
not implement the Refugee Status Assessment (RSD) (Mokhtarzade &
Ansari, 2022). Iran is a member of the ICCPR and ICESCR since 1968, also
a signatory party to the 1951 Refugee Convention and its 1967 protocol

1967. Despite some security and public health concerns at the pandemic
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time, Iran did not close the border completely. Although, implicitly
announced Iran would not accept new refugees, unlike the past open-
door policy. Yet, it was a compliance with the international obligations
to not prevent people fleeing insecurity to access safety (Maghsoudi,
2022).

According to UNHCR, 97% Afghan population in Iran (refugees and
undocumented migrants) live in urban and semi-urban areas, and only
3% live in refugee settlements (Jauhiainen and Eyvazlu 2018) which are
more available to receive aid and information. This is notable that
refugees settlement in Iran is called ‘Mehmansharh’ to show their
hospitality and are not temporary tents but semi-village constructions.

Although the exact percentage of undocumented migrants is yet to
be known, considering the diversity of legal status of the Afghan
population in Iran, not all of them have the same access to public
facilities including the health care system. Refugee ID card holders are
protected by services and facilities provided by the Iranian government
and UNHCR for refugees, however, they have some restrictions based
on Iran’s reservations to the 1951 Refugee Convention regarding
refugee movement and work. Afghan families who live in Iran with a
‘Family passport’ or valid visa, also have access to all kinds of public
facilities for foreign migrants in Iran including social security
insurance which provides them access to health. The last group of
Afghans has no residence documents, they are called undocumented
migrants that have more restrictions due to their illegal stay.

As more than 40 percent of the Afghan population in Iran has no
legal document or residence permit, they face many challenges more
than registered refugees and others who are called passport holders.

There are some studies demonstrating the inappropriate access to
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healthcare, and improper lifestyle of Afghan undocumented migrants,
which results in the spread of both physical and psychological disorders
among them (Roozbeh, N; Sanati, A; Abdi, 2018).

4.2 AFGHAN REFUGEES AND UNDOCUMENTED MIGRATIONS HEALTH ISSUE

As mentioned above, there are different categories of refugees and
migrants in Iran. The main difference between them is holding a valid
document confirming their legal status and residence in Iran. Unlike
some other countries, the main population of Afghans in Iran has no
valid documents. Consequently, they have unstable or limited access to
public facilities like education and health care. They usually must work
with a lower wage without social security coverage and have unstable
financial status too. Therefore, because of the lower economic status of
irregular migrants, the challenge of health and access to health care is
doubled (Azizi, Delgoshaei, and Aryankhesal, 2019). Due to not having
access to health insurance to afford treatment prices for all the family
members including lack of proper immunization coverage, a high rate
of physical and mental disorders is expected in Afghan immigrants in
Iran. Respective of the huge population of undocumented immigrants
and Afghan newcomers lead to a serious economic burden and
healthcare capacity to the host country (Roozbeh,Sanati, Abdi, 2018).

The refugees are considered a vulnerable population regarding
disease control (Salmani, Seddighi, and Nikfard 2020). Observation and
studies show that due to living conditions in the origin country,
difficult jobs in the host countries, and the common culture to care less
for health budget in the family, there are large gaps in health status

between the majority of the native population and refugees and
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migrants in Iran (Sagha Abolfazl SF, Emamgholipour S, Yaseri M, & Arab
M, 2019). Another study on the mental health of Afghan migrants in
Shiraz city- Iran in 1999 demonstrates that the average of psychological
disorders is 34.6 percent which is higher than the local population at
the same time. The most common psychological disorders have been
depression and anxiety among Afghan migrants in Iran, due to the
conflict and unstable political and social conditions in the origin
country; difficult jobs with low wages in the host country; and feelings
of social isolation. It is notable that this study shows one key parameter
to decrease the level of anxiety among migrants: long - period of
residence in Iran. This means having a stable job and utilizing social
facilities after a few years has a positive impact in this regard (Kalafi U,
Ostovar A, & Haghshenas A, 1999). Another study on the interrelation of
depression and migration among Afghan migrants in the “Bardsir
Camp” in Kerman shows that 47% of men and 57% of women had
depression disorder. Thus, it can be concluded that all stress during the
migration journey and social and cultural adaptation to the host society
raises the possibility of depression in migrants (Mo'tamedi S H, Nikian
Y, & Reza-Zadeh S, 2003).

However, access to health care services is not always restricted or
expensive for Afghans in Iran. Some studies show that generally due to
lack of awareness about health and diseases, lack of vaccination in the
origin country, and some concerns based on being undocumented, most
migrants have hesitated to refer to the medical centers even before
Covid-19. Despite the opportunity to access “Health Houses” in villages
and very small cities, which provide basic health care at cheap cost or
free for all people settling in those areas including refugees and

migrants. Thus, the issue of hesitating to ask for health services lies in
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the cultural habit and not paying enough attention to diseases and
health issues at the primary level. This issue is particularly observed in
the illiterate, the elderly, and undocumented migrants (Salmani,
Seddighi, and Nikfard 2020).

We can deduce from these studies that a combination of various
reasons such as legal status, economic level, cultural habits, and lack of
awareness, Afghan migrants’ health needs to be addressed in policy
making. Since the majority of Afghans in Iran are undocumented, the
complexity of an inclusive policy to protect their right to health is
obvious. In the next part, one of the best practices of the Iranian

government to fulfill refugees’ right to health would be reviewed.

4.3 HEALTH INSURANCE FOR REFUGEES IN IRAN

One of the main challenges for migrants and refugees in the host
countries in the global south might be access to health insurance and
affordable medical treatment. The main consequence of lack of health
insurance is expensive medical care at hospitals, so this issue should be
more into consideration by policymakers when planning to respond to
or control a special situation like Covid-19. In Iran, health services are
covered by the public and private sectors. Since the implementation of
the law “The Status of Iranian Health Organization”® in 2012 primary
health insurance was initiated to provide access to primary health care
in the public sector with the minimum cost for all Iranians who have no
other health insurance which resulted in significant improvements in
health outcomes for lower-income population (Sajadi, Ehsani-Chimeh,

& Majdzadeh, 2019). Till the time of writing this paper, gradually the

* Available in Persian at: https://www.rrk.ir/Laws/ShowLaw.aspx?Code=971
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number of people under the coverage of the “Iranian Salamat
Insurance” increased to around 40 million, however, less than 5% of the
Iranian population yet has no health insurance (IHIO, 2022). Moreover,
the insurance fee for one person is almost 3 US dollars per month and
is not free for all. According to the IHIO director report, only around 5
million people (out of 40 million) whose income is less than 40% of a
minimum wage are covered by this insurance for free. (IHIO, 2022).

According to (article 1-B) Status of Iranian Health Organization
law, the Iranian Salamat Insurance is based on the Iranian national ID
number. However, in 2015 the health insurance project called
“Universal Public Health Insurance scheme (UPHI)” initiated by the
Ministry of Health and Medical Education jointly with the UNHCR (Iran
office) and the Bureau of Aliens and Foreign Immigrants (BAFIA)
provided the utilization of health care system with the same conditions
as Iranian. This insurance covers various medical care costs including
hospitalization, para-clinical, doctor’s visits, radiology, lab tests, and
medication costs at any public-affiliated hospital/pharmacy (UNHCR,
2022).

The refugees with special diseases* are recognized among the most
vulnerable refugees by UNHCR in Iran, and their health insurance cost
(3 US dollars per person) is covered by UNHCR. According to UNHCR,
more than 120,000 Afghan refugees in Iran (out of 800,000) have
registered for health insurance (UNHCR, UNHCR, 2021). Of this
population, only 20,000 refugees have paid for the health insurance by
themselves, which means many Afghan refugee families are unable to

pay for this amount because of their low income and large size family

* Special Diseases include Haemophilia, Thalassemia, Renal Failure, Kidney Transplant, and
Multiple Sclerosis as defined by the Iranian Ministry of Health
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or do not consider this budget for health insurance as necessary
because it is not mandatory. This is notable, that this insurance will
fully cover all the costs of hospitalization due to Covid-19 (Salmani,
Seddighi, and Nikfard 2020).

One study on the comparison of patient costs for refugees before
and after the implementation of basic health insurance in Iran
demonstrates that the average share of hospitalization for refugees has
decreased by 10 %, in addition to the share of drugs and surgery. (Sagha
Abolfazl SF, Emamgholipour S, Yaseri M, & Arab M, 2019). Although this
insurance helps refugees to cover their health care costs and
encourages them to visit a doctor at the early stage of diseases, still
many are not covered by this insurance, and in the necessary
hospitalization cases, they have a serious issue to pay the cost due to
their lower economic backgrounds.

Since more than 2.5 million Afghans in Iran are undocumented,
and only 0.8 million are registered under the humanitarian protection
status so call refugees (Amayesh card holders), at the best condition,
only refugees and passport holders are allowed to register under UPHI
and all undocumented migrants are out of the scheme.

To conclude, those Afghans with Amayesh card and Salamat health
insurance has no worries in case of being hospitalized in a public
hospital. Nevertheless, undocumented migrants are not covered by
public health insurance and consequently have to pay higher costs
(Matlin et al. 2021). Meanwhile, undocumented migrants usually have
difficulties affording hospitalized costs (Salmani, Seddighi, and Nikfard
2020). In addition, they might be reluctant to refer to any official
administration like public health centers as they are afraid of being

arrested due to illegal stay.
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4.5 AFGHAN REFUGEES’ SITUATION IN THE COVID - 19 IN TERMS OF
ACCESS TO HEALTH CARE AND IRAN RESPONSES

According to WHO, Iran is among the most affected countries
affected by coronavirus disease (COVID-19). Cumulatively, from
February 2020 when the first infected person was announced till the
time this paper is written, around 144, 394 persons infected by this
disease died (WHO, 2022). The Iranian Government took various
measures to prevent the fast spread of Covid, including mask covering,
closing schools and universities, restricting activities of some
businesses and shopping malls, regulating domestic movements and
international travels, etc. (WHO, WHO Country measures - Iran, 2022).

Generally, the migrant population particularly refugees and
asylum seekers might face more challenges to protect themselves and
follow health guidelines during the Covid-19 pandemic in all countries
(UNHCR, Covid-19 platform, 2022). It might be due to various reasons
like the language barrier to accessing proper information on the best
time; living in crowded camps; limited budget to access hygiene
products; even the higher risk of losing jobs and border closure (P
Kluge, Jakab, Bartivic, D'Anna , & Severoni, 2020). The majority of
Afghans in Iran have a common language with the official language
(Persian), so they have no barrier to receiving proper information from
TV and Radio. Although, one study indicates that those Afghans who did
not receive information from social media, had less detailed
information from TV and Radio (Shafaei and Block 2022). Less than 4%
of them live in the camps so usually, they are settling in private

accommodation and can adapt to their situation with Covid-19
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guidelines. However, they might be under more financial pressure to
adopt Covid-19 rules and restrictions.

Covid-19 medical or hospitalization treatment is not cheap without
health insurance. Typical costs of COVID-19 for patients range from US$
30 to 1600 USS$, depending on the patient’s condition and need for critical
care (Salmani, Seddighi, and Nikfard 2020). However, due to the Iranian
government's decision, hospital services and testing are provided free of
charge for COVID-19 patients. This remarkable measure includes all
refugees and migrants living in Iran too. Considering the large number
of Covid-19 infected (more than 7 million persons) (WHO, WHO Covid-19
Dashboard, 2022), it was a heavy burden on this country. In such a critical
situation, some medical studies demonstrate that not following Covid-19
news or taking less safety and health procedures by refugees, was one of
the challenges that caused the high number of Covid-19 patients
(Salmani, Seddighi, and Nikfard 2020).

To mitigate the impact of the Covid-19 pandemic on refugees and
migrants life in Iran, the Iranian government announced that COVID-
19-related health services, including free access to personal protective
equipment, diagnostic testing, and medical treatment, would be
provided free regardless of registration status, facilitating access to
health services during the outbreak for irregular migrants(Salmani,
Seddighi, and Nikfard 2020). Moreover, from May 2021 the Covid-19
vaccination for Afghan refugees and migrants started while vaccination
was available to priorities by vulnerability or old age (BAFIA, 2021). After
nine months more than 4 million Afghans were vaccinated
(Government, 2022). It is notable that gradually all Afghans in Iran
regardless of their legal status including undocumented people and

newcomers (after August 2020) received free Covid-19 vaccination,
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UNHCR country representative announced (UN, 2022). According to the
Iranian government, about 2 million of these vaccines were provided by
the UN in Iran, and the rest were provided by the Iranian government
(Government, 2022). Moreover, because most refugees in Iran are day
laborers, the quarantine during the Covid — 19 impacted their income
to reduce dramatically, therefore the number of patients referred to
medical clinics has decreased (Salmani, Seddighi, and Nikfard 2020).
One of the main lessons from the experience of COVID-19 was that
the costs of disease prevention would have been very much less than
the treatment costs (Matlin et al. 2021). Therefore, having an inclusive
health policy and health insurance to cover all individuals including
refugees and migrants to cover all health services from prevention and
vaccination to treatment, would increase the health state of the whole

society.

5. CONCLUSION

Refugees and migrants are among the most affected and
vulnerable groups in catastrophic situations during the Covid-19
pandemic. This study tried to elaborate to what extent multiple factors
such as migration governance, policy, and practices are linked to many
aspects of the right to health of refugees and migrants like the impacts
of COVID-19 in massive migration areas.

Refugees and migrants usually are suffering from several
vulnerability grounds, so even if there is not sufficient capacity to pay
extra attention to their physical and mental recovery, at least they
should be benefited from the highest health standard attainable

without discrimination.



150 e Os desafios dos direitos humanos durante e na pés pandemia no mundo globalizado

This study indicates that the nondiscrimination principle to
protect the right to health of all people is the fundamental principle in
this regard based on several binding and non-binding international
instruments. Studies show that the global action to control covid-19
failed to respond to certain needs of refugees. Despite increasing
numbers of refugees worldwide, nevertheless, not many countries have
an inclusive policy to protect the right to health of refugees and
migrants especially during the pandemic. Moreover, The Covid-19
pandemic stressed the pressure on the low-income and middle-income
countries to protect the right to health of refugees and migrants in their
countries.

One of the main solutions based on studies and facts is that we
need to emphasize global solidarity into response the refugee crisis and
mass migration, instead of leaving those low- or middle-income
countries that the main host countries in the global south like Iran with
their limited resource to protect the right to health of refugees.

Iran as a major host country for Afghan refugees with the financial
crisis and affected by sanctions, faced the challenge of new mass
migration of Afghan migrants in the summer of 2020 while having the
social and economic challenges to control Covid-19. Nonetheless, Iran
announced an inclusive policy to not only provide Covid-19 vaccination
for refugees and undocumented foreign nationals including Afghan
newcomers, also to protect their right to health by providing access to
health facilities and hospitals free of charge for Covid-19 tests,
treatment, and hospitalization without discrimination based on their
legal status.

Therefore, having an inclusive health policy to cover all individuals

including refugees and migrants to cover all health services from
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prevention and vaccination to treatment, would increase the health
state of the whole society. Accordingly, focusing on short-term
responses like only during the pandemic instead of long-term policy
and regulations, would not reduce the vulnerability and health state of
the migration. In those countries like Iran that hosted to procrastinate
refugee situations, considering the migrant population in all the health
policies and planning for future occasions like pandemics seems
necessary.

Suggestion:

Considering the complexity of the presence of millions of refugees
in Iran and the new mass migration, these suggestions could be
considered for a short-term and long-term solution for enhancing
access to the health care system, especially during the pandemic for

refugees and migrants in the future.

1) Establishing near border offices to provide services for new asylum seekers
including health assessments to determine the vulnerable people or those
with special diseases on the first registration paper.

2) Making sure that not only newcomers got the information related to
pandemics like Covid-19, but also all the refugees and migrants have access
to prevention information in the related language.

3) Making sure that refugees and migrants have access to primary medical
services and doctors, in addition, to benefiting from hygiene materials
besides clean water and food.

4) Making sure that all asylum seekers, refugees, and undocumented migrants
benefit from Providing physical and mental health consultations to raise
awareness about self-care and determining infected persons in the early
stages of the disease.

5) Necessary immunization schemes protect them from communicable diseases

and enhance society's health level.
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DIPLOMATIC CHALLENGES DURING THE COVID-19
PANDEMIC: HOW TO PROTECT THE HUMAN RIGHTS
OF MIGRANTS?

Aranzazu Paydn Lépez '

1 THE IMPLICATIONS OF THE VIRUS FOR DIPLOMACY

The global COVID-19 pandemic, and the subsequent measures that
were taken by governments across the globe, had a dramatic impact on
the way that issues are negotiated between States. Border checks,
unilateral border closures, problems in the logistics of online
international meetings and summits, states of emergency (both official
and de facto), cuts in international cooperation initiatives, a rush to get
vaccines and medical supplies, recoils in the implementation of
fundamental human rights such as freedom of movement, among other
sudden issues surfaced in the attempt to stop the deadly spread of the
virus and, therefore, the foreign policy of countries changed to meet
new goals and interests.

This shift in foreign policy resulted in what is known as
‘coronavirus diplomacy’; a form of offensive public diplomacy dedicated
to dealing with the Covid-19 pandemic. As Anna Kobierecka and Marcin

Kobierecki explained, this type of diplomacy is “a specification of health

' Career diplomat from Mexico. Former head of the department for international cooperation and
economic and cultural affairs at the Embassy of Mexico in Nicaragua. Has also worked as junior technical
assistant for the Transparency Rapid Response Project in Mexico of USAID. B.A. (Hons) in International
Relations (Monterrey Institute of Technology and Higher Education). Currently doing a M.A. in Human
Rights at the University of Erlangen-Nuremberg(GERMANY).
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diplomacy...it does not have an established position in the scientific
discourse. It has appeared in the media worldwide in the light of the Covid-
19 pandemic in March and April 2020, in several contexts.” “The example
par excellence of this policy is China, which used the so-called
coronavirus diplomacy to construct an international rhetoric that
revolves around aid to other countries in their efforts against the virus,
given the nation’s privileged status as the world’s biggest manufacturer
of medical supplies and, according to the official data, to the Chinese
success at controlling the spread of the disease. This has proven to
change the attitudes and relations between countries, bringing closer
those who were not friendly before but also causing tensions between
allies, as was exemplified by Majda Ruge and Janka Oertel when they
discussed how Serbia’s President criticized the EU and praised China
for their help in the context of the COVID-19 pandemic. :

Moreover, another tool of foreign policy appeared during this
health crisis: the ‘vaccine diplomacy’. Considering the deathly and
devastating consequences of the coronavirus, it became a priority for
all countries to provide vaccines for its citizens; but even the wealthiest
countries could not provide full coverage for COVID-19 vaccines and
medications to all their citizens at the same time, given the shortage of
supplies that the pharmaceuticals experienced. Many even claim that
coronavirus has divided the geopolitical field into two blocks: those who
have been capable of proving its citizens with vaccines (the Global North

among other developing countries like India and Mexico) and those who

2 Anna Kobierecka & Michal Marcin Kobierecki (2021). ‘Coronavirus diplomacy: Chinese medical
assistance and its diplomatic implications'. International Politics. University of Lodz. https://link.springer.
com/content/pdf/10.1057/s41311-020-00273-1.pdf

* Majda Ruge & Janka Oertel (2020). ‘Serbia’s coronavirus diplomacy unmasked'. European Council on
Foreign Relations. https://ecfr.eu/article/commentary_serbias_coronavirus_diplomacy_unmasked/
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have been incapable of completely provide immunization to their
people.: Therefore, vaccines have become an important source of power
and influence; which has hampered the difficult diplomatic
negotiations to establish vaccines as international public goods rather
than having countries rely on a scheme of charity and receiving
vaccines as gifts in an unfair treatment to those who are being left
behind by the vaccine inequity.

In addition, this inequality in the distribution of vaccines has
undermined global economic and health recovery, and new variants of
the virus have emerged because of the lack of worldwide immunization.
Therefore, the pandemic triggered a reverse migration phenomenon
from destination to origin countries, causing overwhelming pressure
on consular services around the globe as millions of migrants have
returned to their countries of origin since the imposition of lockdowns
started. ‘Supplementary, in many cases consulates had to close to
comply with COVID-19 restrictions, causing delays of several months in
the processing of documents. For example, in the United Kingdom, the
Romanian consulate had to close and this resulted in a postponement
in the processing of IDs necessary for the European Union settlement

scheme registration. -

*Bawa Singh & Vijay Kumar Chattu (2021). ‘Prioritizing ‘equity’ in COVID-19 vaccine distribution through
Global Health Diplomacy'. Health Promotion Perspectives. https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC8501485/pdf/hpp-11-281.pdf
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Moreover, consular services had to deal with another raising issue
during the pandemic: with lockdowns and confinements, domestic
violence spiked globally (according to the United Nations, intimate
partner violence increased by 20-30 per cent worldwide). This raise in
domestic violence, what the UN calls a ‘shadow pandemic’s, meant that
diplomatic representations around the world experienced an increase
demand in services that are crucial for victims of domestic violence in
a foreign country; such as providing help to find appropriate medical
care; assistance to contact family and friends and explaining how funds
can be transferred; help to find shelter, food or clothing; providing
information on attorneys and on the criminal justice process, among
other services.

On that note, it is important to notice that feminist scholarship
has identified that “consular work is associated with the ‘feminine’ duty of
care for national abroad and that this work, compared to other forms of
diplomacy, is more often performed by women.” »Therefore, ministries of
foreign affairs have had to deal with increased pressure to raise the
stakes when it comes to women’s rights: On one hand, they have had to
make gender-focused consular affairs a priority for the national
interest and, on the other hand, they have been exploring the gendered

implications that this has on their foreign services.

® Ann E. Towns, Katarzyna Jezierska, Anne-Kathrin Kreft and Birgitta Niklasson (2020). ‘COVID-19 and
Gender: A Necessary Connection in Diplomatic Studies’. The Hague Journal of Diplomacy.
https://brill.com/view/journals/hjd/15/4/article-p636_13.xml?ebody=full%20htmI-copy1
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Overall, the pandemic caused an increased focus on consular
services to keep citizens safe and kingpin foreign policies to corona-
related matters, that were particularly constricted by the measures that
had to be taken to stop the deathly spread of the virus, while there was
a shift in the traditional diplomatic ways to a new era of digitalization
and health-oriented diplomatic tools. On this last point, scholarship has
broadly researched the shift in traditional diplomacy, that unlike other
professions still relied heavily on face-to-face interactions, to digital
diplomacy; diplomatic representations abroad have had to step up their
game when it comes to the use of social media and other online
resources in order to keep fulfilling their different tasks; such as
cultural promotion, dissemination of information among their citizens
abroad and talk and negotiations with other nations. This new
relationship between technology and diplomacy is unlikely to disappear
and it is a trend that all diplomats have to get used too; not to mention
that the use of social media boosters transparency and makes more
accessible to the public information about a profession that, formerly,

was viewed as very secretive and even elitist.

2 MANAGEMENT OF MIGRATION FLOWS DURING THE PANDEMIC

The role of the State changed significantly since the start of the
COVID-19 crisis; there has been a rise in enforced states of emergency,
and this has affected the way governments deal with migrants. It
became a global trend around the world to close borders and impose
strict travel restrictions, so migration stopped being encouraged and
instead became to be treated as a major burden and a special challenge

in the overall attempt to stop the spread of the disease. Although
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nowadays travel is becoming more and more frequent, there are still
many countries across the globe that have recoil in their obligations
towards migrants.

Additionally, new refugee crises have appeared since the
beginning of the pandemic, such as the decision of Turkey to no longer
prevent migrants and refugees from entering the European Union.
From February to March 2020, around 12,000 asylum seekers gathered
around the Turkish side of the border with Greece, and eventually, the
Turkish authorities had to clear the borders as a preventive measure
amid the spread of the coronavirus, worried that the situation would
get out of control.» Moreover, there has been a rise of asylum
applications in other parts of the world.

In that regard, COVID-19 outbreaks in zones of conflict have had
catastrophic humanitarian consequences as medical facilities and
supplies are often not available or are rapidly overwhelmed by the rapid
spread of the virus. In addition, as the International Crisis Group has
pointed out, “many people fleeing clashes sleep in fields or under trees, and
basic hygiene and social distancing practices are made impossible by the
lack of running water or soap as well as cramped living spaces”; therefore,
asylum seekers, internally displaced persons (IDPs) and refugees are in
a situation of vulnerability like never before given the poor living
conditions and limited access to health care, exacerbated by the
increased pressure on shelters for displaced persons that have been

closed, moved or resettled due to COVID-19 and the large number of

1" Santi¢ Danica & Marija Anti¢ (2020). ‘Serbia in the time of COVID-19: between “corona diplomacy”,
tough  measures and migration management’.  Euroasian  Geography —and  Economics.
https://www.tandfonline.com/doi/pdf/10.1080/15387216.2020.1780457?cookieSet=1

> International Crisis Group (2020). '‘COVID-19 and Conflict: Seven Trends to Watch'.
https://www. jstor.org/stable/resrep31545
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people that this centers must receive. For example, in the case of Gaza
medical suppliers serving the region told the International Crisis Group
that they had run out of key items even before the ministry announced
two COVID cases on March 2020. :“Moreover, there is a concern that IDPs
and refugees that are forced to face COVID-19 outbreaks in refugee
camps may try to flee again to safety, which could lead to violence or
further cases of migrants falling into human trafficking networks or
attempting unsafe crossings between borders; especially women, as
they account for the majority of displaced populations in conflict-
afflicted regions and they are at paarticular risk of sexual exploitation
or abuse.

Furthermore, in many nations around the globe, public opinion
shifted from acceptance of people in need, to stop migrants from
entering the country to preventing further spread of the virus and more
pressure on healthcare systems. “This anti-migration sentiment that
has been rising in different parts of the world poses a high-risk threat
to refugees and migrants as authorities may react to public pressure;
several authors have used the example of Colombia and Brazil as they
closed their borders with Venezuela, after previously taking a relatively
generous approach, due to the COVID-19 sanitary emergency that was
arising in their frontiers and the overall discomfort of their populations
around those situations. “Moreover, xenophobic sentiments can create

an environment where migrants’ communities may be exposed to hate

% International Crisis Group (2020). 'COVID-19 and Conflict: Seven Trends to Watch'
https://www jstor.org/stable/resrep31545
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speeches and crimes, as has been the case for people of Chinese
ethnicity in the United States, which poses a serious human rights

concern.

3 WHAT CAN DIPLOMATS DO TO DEFEND THE HUMAN RIGHTS OF
MIGRANTS AND REFUGEES?

First, diplomates across the globe must understand the ‘multiplier
effect of burdens’, which refers to the many ways in which race, class,
sexuality, and gender, among other characteristics, may exacerbate the
situation of vulnerability that surrounds migrants and refugees and the
effects that the COVID-19 pandemic had for this groups. For example,
diplomats have more than ever the responsibility to question gender
stereotypes and to promote the debate around critical feminist issues.
As several scholars have argued, such as Fiona Robinson, “a critical
feminist ethics of care can have a potentially radical and transformative
effect on international relations, which may entail a questioning of different
types of hierarchies”. <In that regard, diplomacy is fertile soil to conduit
gender-oriented foreign policy, including increasing the
implementation of feminist foreign policies around the globe; which in
turn will translate into more attention, with intersectional perspective,
to issues that affect female migrants and refugees, such as reproductive
health, childcare and elderly care.

As an example of the positive impact that a foreign policy with
gender perspective has in the lives of migrants, Mexico has offices for

comprehensive attention to women (VAIM, for its acronym in Spanish)

' Ann E. Towns, Katarzyna Jezierska, Anne-Kathrin Kreft and Birgitta Niklasson (2020). ‘COVID-19 and
Gender: A Necessary Connection in Diplomatic Studies’. The Hague Journal of Diplomacy.
https://brill.com/view/journals/hjd/15/4/article-p636_13.xml?ebody=full%20html-copy1
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in its more than 50 consulates in the United States, that have proven to
be decisive when it comes to protect women from violence. In that
regard, the VAIMs provide information on associations, groups and
institutions that can provide assistance to women in topics such as legal
advice, English language education and other relevant issues for female
migrants. Particularly in the case of the United States, attorneys
provide help in the application process of a U, VAWA or T visa, and,
where appropriate, on cases of child custody and restraining orders. In
addition, all over the world Mexico’s diplomatic representations work
closely with shelters and organization that help survivors of domestic
violence in the transition to an independent and safe life away from
their aggressor (s). Furthermore, in the General Consulate of Mexico in
Houston, Mexico has implemented the Programa Mujeres Migrantes
Mentoras, that seeks to promote the career development of young
migrant women, by providing them with counseling that comes from
well-known professionals in different areas; this program in particular
stands out for its multiplier effect.~

In addition, it is critical for all diplomatic representations abroad
and ministries of foreign affairs to engage with members of civil society
in order to booster strong networks that can have a ‘boomerang effect’,
a model aimed to change State behavior, on several key issues for
human rights, that eventually can develop an advance human rights
ecosystem for migrants and refugees where different actors can
participate on collaborative strategies. Moreover, it is important to
keep bolstering the participation of NGOs in the international arena

that was previously reserved merely for State actors; nowadays, there

' Marcela Celorio and Felipe Carrera. 'La politica exterior feminista de México: méas alld de declaraciones
y buenas intenciones'. Revista Mexicana de Politica Exterior. Vol 120. 2021, pp.205-21.
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are around 4,000 non-governmental organizations that enjoy
consultative status within the United Nations Economic and Social
Council, which grants them access to UN conferences and different UN
bodies. However, this participation still faces some challenges: NGOs
cannot directly intervene in the Universal Periodic Review of the
Human Rights Council (their contribution is restricted to the option of
presenting a report of up to five pages and they have 20 minutes in the
debate about the final report in the Council); they have to rely on other
States to push the agenda on the themes that the organization works
on; special rapporteurs are appointed by States, among other key
aspects that constraint the participation of non-governmental experts
and organizations in the international arena. To address these
challenges, in the particular case of Mexico’s foreign policy, members
of civil society are part of the Mexican delegations that are send to
multilateral forums and their participation go beyond a mere
‘consultative status’ to the government as they are actively involved
with what the country is negotiating. Supplementary, foreign services
need to adapt the way that they do networking to operate successfully
in the new reality that COVID-19 has created: They have to learn and
exchange new best practices to move their activism online and mobilize
digitally around the issues caused or exacerbated by the virus; such as
equipping health systems, addressing economic insecurity, new
migration flows and the spike in domestic violence, among others.
Moreover, when it comes to peace negotiations, diplomats must
advocate to strengthen the capacity of international organizations to
serve in conflict-affected areas and try to impede restrictions in
humanitarian supply chains, particularly when it comes down to

organizations that have a key role in the pandemic, such as the World
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Health Organization. Furthermore, peacemaking decisions and
mediation efforts should go hand in hand with the health agenda of the
international community because, even though the coronavirus crisis
is a dramatic domestic issue for all States, not giving enough attention
to armed conflict and other types tensions between countries will result
in a security setback in several regions of the world; as terrorism and
nuclear proliferation, among other preoccupying topics, can booster
due to the shifting of diplomatic efforts to other COVID-19 related
priorities. As an example, at one point during the pandemic, the UN
secretariat asked a group of peacekeeping troops to suspend some or all
unit rotations to blue helmet operations due to concerns about the
spread of the coronavirus. “On that note, it would be important for
ministries of foreign affairs to consider the implications that travel
restrictions have on peacemaking; if diplomats cannot travel, it is
unlikely that agreements can be reached as peace talks get delayed or
cancelled. One solution could be to be more flexible on small groups of
envoys that travel to participate on diplomatic initiatives, particularly
on those where time is a crucial factor for the deterrence of violence
and where human lives are at the stake every day, in order to reduce the
number of asylum seekers and IDPs that we are facing nowadays.
Finally, no single State will be able to stop the coronavirus crisis
by itself nor the changes in migration flows. Therefore, it is necessary
to look into long-term solutions for both issues and those results can
only be achieved through international cooperation. The dramatic
economic slowdown needs to be addressed with initiatives that promote

development, employment, trade flows and education in fragile states

'8 International Crisis Group (2020). ‘COVID-19 and Conflict: Seven Trends to Watch'
https://www jstor.org/stable/resrep31545
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to palliate the damage caused by COVID-19 and thus decrease irregular
migration flows. Cuts to international cooperation initiatives will only
result in health system failures and economic jolts, which is why the
recent cut of almost 50% of the World Food Program is alarming.
Moreover, international cooperation for development needs to be done
with a human-rights approach that works effectively, effectively
pulling away from the idea that needs-based aid is the most effective
type of cooperation when it comes to improve the lives of populations
in a situation of vulnerability as it is necessary to ‘decolonialize’
development, as it has been argued by many post-development
theorists such as Arturo Escobar and Mutua Make.

One example of an initiative that can be replicated is Jévenes
Construyendo el Futuro, a new program of the Mexican Agency of
International Cooperation for Development (known by its acronym
AMEXCID), that aims to develop capacities to contribute to sustainable
human development amongst young people of key countries of origin
of irregular migrants, in attempt to reduce inequality and improve the
quality of life so they do not have to leave their communities behind.
When young people join this program, they start participating in a
networking program that includes paid internships; thus they are
better prepared to access professional opportunities in the private and
public sectors of their countries. Currently, the Program has had
significant results in Guatemala, El Salvador and Honduras and soon it
will be implemented among young migrants in the United States. It is
important to notice that a core point of Mexico’s South-South
cooperation is the exchange of experiences, so the implementation is
one of the partners rather than one of donors and beneficiaries. The

concept of growing together is applied by coworking with the partner
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country in the framing process of the bilateral cooperation portfolio, as
they have better information, both on what they want and on what is
happening on the ground. Furthermore, the ‘develop capacities’
approach goes in line with what Amartya Sen described as expanding
human capabilities to enable people “to be and do the things that they
value”, which translates into the pursuit of freedom and the expansion
of opportunities for a dignified life; thus reducing the need to migrate

or ask for asylum.

4. CONCLUSION

Overall, the COVID-19 pandemic proved to be a turning point for
diplomacy. On one hand, some governments competed against each
other for medical supplies and vaccines; while others used the crisis to
increase their sphere of influence through coordinated international
responses to help others cope with the pandemic. Moreover, it has had
differential impacts when it comes to human rights, which vary by age,
class, race, ethnicity, ability, and sexuality, among other characteristics
that should be analyzed with an intersectional approach.

Moreover, the COVID-19 crisis has amplified the need to bolster
the relations between civil society actors and diplomats, to create
comprehensive public policies that take all voices into account that do
not leave anyone behind, particularly those groups that were vulnerable
even before the start of the pandemic, such as migrants, asylum seekers
and IDPs.

These new public policies should take into consideration the great
demand for consular services that foreign services are facing nowadays

because of the COVID-19 pandemic; to have the appropriate human
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resources and financial funds that diplomatic representations across
the world will continue to need to do their work with due diligence.
This pandemic will probably continue to be a draining diplomatic
challenge, but it is crucial to continue the promotion of diplomatic
practices that boost international cooperation and human rights
foreign policies, as it is the only way in which this dark chapter in the

history of our world can be overcome.
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DIREITO AO TRABALHO DA PESSOA IDOSA:
DESAFIOS PESSOAIS, SOCIAIS E ECONOMICOS

Ana Maria Viola de Sousa '
Tatiana Cristina Bassi ?

1INTRODUGCAO

0 ordenamento juridico brasileiro considera idosa a pessoa a partir
dos 60 anos, conforme dispde o Estatuto do Idoso (Lei 10.741/2003), nos
moldes das premissas da Organizagio Mundial da Saide (OMS) para
paises em desenvolvimento.

Embora a adogdo dessa idade seja pardmetro para aquisi¢cdo dos
direitos previstos nesse diploma legal, hi necessidade de esclarecer que,
no que tange a aposentadoria, apés reforma legislativa previdenciaria,
passou-se a considerar a idade minima de 65 anos para os homens e de
62 anos para as mulheres para a obtencio do beneficio. Pertinente
considerar que, em alguns paises é vedado o trabalho apés a

aposentadoria, enquanto em outros, nio profbe o trabalho aos

' Pés-Doutoramento em Democracia e Direitos Humanos pela Universidade de Coimbra-Portugal/IUS
Gentium Conimbrigae. Doutora e Mestre em Direito das Relacdes Sociais (Direito Civil) pela Pontificia
Universidade Catolica de Séo Paulo, Pés Graduada em: Metodologia do Ensino Superior pela
Universidade do Vale do Paraiba e em Direito do Trabalho pela Universidade de Taubaté. Graduada em
Ciéncias Juridicas pela Fundacao Valeparaibana de Ensino. Professora e Pesquisadora no Curso de
Direito na Universidade do Vale do Paraiba (UNIVAP) Sdo José dos Campos/SP; Professora Assistente
Doutora e Pesquisadora do Centro Universitério de Volta Redonda/RJ UniFOA - Advogada.

2 Mestre em Concretizacao dos Direitos Sociais, Difusos e Coletivos — Centro Universitario Salesiano de
S&o Paulo- Lorena/SP, especializacdo em Direito Processual Civil com capacitagdo para Ensino no
Magistério Superior pela Faculdade de Direito Prof. Damésio de Jesus(2017) e especializagdo em Pos
Graduagao Lato Sensu em Direito Notarial e Registral pela Universidade Anhanguera Uniderp
(2014).graduada em Direito pela Universidade de Taubaté(2000), Tabelia no Cartério de Registro Civil e
Notas no Estado de Sao Paulo.



Ana Maria Viola de Sousa; Tatiana Cristina Bassi ® 171

aposentados, mas haverd perda de beneficios. No Brasil, o trabalho
formal pelo aposentado por ser exercido sem qualquer perda do
beneficio.

Com o envelhecimento da populagio de forma vertiginosa
observado em todo o mundo, inclusive no Brasil, seja pelo aumento da
expectativa de vida, seja pela reducdo da natalidade, a inclusio da
pessoa idosa no mercado de trabalho, ndo apenas se faz vantajosa, como
também necessaria. H4 fundado temor da ocorréncia do colapso
financeiro do sistema previdencidrio ante o aumento do nimero de
inativos que usufruem dos beneficios, em comparagio com aqueles que
contribuem com o sistema com o seu trabalho.

Em meio a essa realidade, o Estatuto do Idoso, consigna
expressamente, normas pertinentes ao direito do exercicio profissional
aos idosos, respeitadas suas condic¢des fisicas, intelectuais e psiquicas,
além da vedacio do estabelecimento de critérios discriminatérios, em
razdo da idade, na admissio de emprego ou concurso publico. H4
também determinacgdo de atuagdo do poder publico na oferta de cursos
de profissionalizagdo aos idosos, bem como a institucionaliza¢io de
incentivos fiscais as empresas na contrata¢io de idosos. No que respeita
a esta dltima modalidade, é interessante esclarecer que hda, nesse
sentido, Projeto de Lei, desde 2019 (BRASIL, 2019a), tramitando no

Senado Federal:.

*Trata-se do Projeto de Lei 4.890, de 2019, de autoria do Senador Chico Rodrigues (DEM/RR) que dispoe
sobre incentivos a empresa que contratar trabalhador idoso acima de 60 anos. O texto estabelece a
possibilidade de a empresa deduzir, de sua contribuicdo a seguridade social, até um saldrio-minimo,
para cada semestre de trabalho do funcionério com 60 anos ou mais, pelo prazo de 5 (cinco) anos.
Atualmente esse projeto se encontra na Comissao de Assuntos Econdmicos do Senado Federal (desde
04/03/2020)  aguardando  novas  possiveis  emendas. Informagdes  disponfveis  em
https://www25.senado.leg.br/web/atividade/materias/-/materia/138547.
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Interessante observar, no entanto que, apesar da pendéncia
legislativa, hd empresas que vém implantando programas para a
contratacdo de idosos, cientes da grande contribuig¢do que essas pessoas
podem prestar, principalmente na fung¢do de atendimento as pessoas,
na 4rea comercial, como constatou a pesquisa de Rocha (2017, p. 117).

Inobstante estatisticas oficiais indicarem aumento do nimero de
idosos no trabalho formal, comportamentos discriminatérios de alguns
empresarios podem ser observados, explicados, provavelmente, pelo
desconhecimento dos valores sociais e econémicos que esse contingente
pode representar com sua atividade laboral.

Desse modo, este trabalho tem o objetivo de ponderar que da
inclusdo trabalhista dos idosos pode emergir efeitos de impacto
positivos, refletindo sobre os principais reflexos sentidos na vida
pessoal do préprio idoso, no dinamismo social e na seara econémica da
comunidade, contribuindo destarte para a construgio de uma sociedade
livre, justa e solidiria, como proclama a Constituicdo Federal.

A pesquisa serad pautada pela abordagem teérico-qualitativa, com
investigacdo bibliogrifica e documental, cujas informagdes serdo
interpretadas sob o critério critico, sistematizadas a luz da

interdisciplinaridade e analisadas pelo método dedutivo.

2 CONCEITO DE IDOSO

A definicdo legislativa da pessoa idosa consolidou-se, a principio,
na Lei 8.872/94 (BRASIL, 1994) que instituiu a Politica Nacional do idoso,
conceituando-o como pessoa maior de 60 (sessenta) anos.

Pautado nos estudos da Organiza¢io Mundial da Satide, em relacdo

aos paises em desenvolvimento, a Lei 10.741/2003 (BRASIL, 2003),
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estabelece, em seu art. 1° que o Estatuto do Idoso, assegura os direitos
“as pessoas com idade igual ou superior a 60 (sessenta) anos”.

Esse critério puramente cronolégico adotado pelo Brasil, ainda que
seja apenas para fins de atribuicdes de direito como gratuidade em
transporte publico ou prioridade nos atendimentos, tem sido
questionado pela doutrina, considerando-se que em razio da expansio
da expectativa de vida e redugio da natalidade, haverd aumento
exponencial de idosos que a fruicio de prioridades, por exemplo,
deixara de ser um direito especial. Numa entrevista, a Juiza Monize da

Silva Freitas Marques (BRASIL, 2019b) assim se manifestou:

Como eu disse, existem outros paises que consideram o idoso com 65 anos
ou mais. Esse é um caminho que o Brasil vai alcangar, em pouco tempo.
Muito provavelmente, chegaremos a essa avaliagdo de que vamos precisar
ampliar a idade da vida adulta e considerar o idoso a pessoa com mais de 65
anos - inclusive ja tém processos legislativos em tramite buscando essa
modificagio — porque todo o pais esta envelhecendo. Entdo a prioridade que
seria a exclusividade de uma minoria, fica invertida. Se observarmos que
em 20 anos teremos o dobro da populagdo idosa e que em aproximadamente
30 anos seremos provavelmente o sexto pais do mundo com o maior nimero
de idosos, se pensarmos em fila exclusiva para idoso a outra fila vai ser

menor; é uma questio matemadtica, de avaliacio de ntimeros.

Reconhecendo essa situagdo, a lei 13.466, de 12 de julho de 2017,
alterou alguns dispositivos do Estatuto do Idoso, criando a figura da
“prioridade especial” aos maiores de 80 (oitenta) anos.

O critério etario, no que concerne a legislagdo previdenciaria, deve
ser conjugado em consondncia com outros eventos, tais como o tempo
de contribuigio, a invalidez, e a miserabilidade, para que os segurados

obtenham o beneficio correspondente. A idade minima para
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aposentadoria foi modificada, recentemente pela Emenda
Constitucional n° 103, de 13/11/2019 (BRASIL, 1988) destinada aos
trabalhadores da iniciativa privada e de municipios que nio tenham
sistema previdenciario préprio, devendo ser considerada a regra geral,
que passa a exigir, das mulheres, pelo menos, 62 anos de idade e, no caso
dos homens, de 65 anos de idade.

O critério de idade, para fins de direitos, difere conforme as
circunstincias. Para a aposentadoria compulséria (obrigatéria) dos
servidores publicos federal, estadual e/ou municipal, serd de 70
(setenta) anos. A mesma idade também ¢é parimetro para voto
facultativo na legislacdo eleitoral. Interessante observar, no que
respeita ao eleitorado brasileiro, que os idosos exercem seu direito de
votar de forma bem animada. Sé no ano de 2020, foram registrados mais
de 13,5 milhdes de pessoas de 70 anos ou mais, que, embora seus votos
sejam facultativos fizeram questio de exercer tal direito, como informa
o site do Tribunal Superior eleitoral (TSE)-

De se ver, portanto, que idade cronoldgica, na verdade, nido

significa, necessariamente, inatividade.

2.1 AUMENTO DA EXPECTATIVA DE VIDA

Seguindo tendéncia mundial de uma sociedade envelhecida, o
Brasil tem apontado um aumento gradativo da expectativa de vida, seja
em decorréncia dos avangos da medicina, da melhoria do saneamento
bésico, da ampliagio do acesso educacional, dentre outros fatores.

Nesse sentido é o comentério de Polettini (2006, p. 3141):

* Dados estatisticos disponiveis em https://www.tsejus.br/imprensa/noticias-tse/arquivos/catalogo-
dados-estatisticos-eleicoes-2020/rybena_pdf?file=https://www.tse jus.br/imprensa/noticias-tse/
arquivos/catalogo-dados-estatisticos-eleicoes-2020/at_download/file Acesso em 02 fev. 2021.
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O Brasil vem acompanhando essa tendéncia mundial de envelhecimento
populacional, aproximando-se de paises desenvolvidos da Europa.
Portanto, o brasileiro esta cada vez vivendo mais. Em 1940, a expectativa de
vida do homem brasileiro era de 45,5 anos, sendo que hoje ultrapassa os 71
anos de idade, conforme censo do IBGE. Hoje, no pais, os idosos ultrapassam

o ntmero de 15 milhdes, correspondendo a 8,6% da populagio total.

0 fenémeno do envelhecimento populacional tem merecido
estudos nos mais variados campos do conhecimento, em especial a
anilise demogréifica. Projecdes feitas neste campo indicam uma
inversdo da pirdmide etdria (PERISSE; MARLI, 2019). Andlise dos dados
do Instituto Brasileiro de Geografia e Estatistica (IBGE) conclui que o
Brasil jA nio pode mais ser considerado um pais de jovens, pois, tudo
indica que, em 2025, atingira o sexto pais a apresentar populacdo mais
idosa do mundo como explicam Roque e Viola (2016, p. 48)

acrescentando ainda que:

Com o aumento da expectativa de vida, a saida do mercado de trabalho aos
60 anos é certamente prematura. A ruptura com o trabalho formal fabrica
um tipo de velhice social, mesmo que o processo de envelhecimento nio

tenha comprometido fisica ou psicologicamente o individuo.

Nesta seara, estudos feitos por Correa (2015) mostram que a
medida que aumenta a expectativa de vida, também aumentam os anos
de permanéncia na vida ativa, entre os idosos acima de 60 anos. Segundo
este autor, o melhor nivel de renda encontra-se em locais também de
maior expectativa de vida, mas possibilita menor tempo no mercado de
trabalho. Além disso, embora as mulheres vivam mais que os homens, o
tempo de permanéncia no mercado de trabalho é menor entre elas em
comparac¢do com os homens, situa¢io explicada, talvez, pela diferenca

de idade na concessdo da aposentadoria que influencia a saida do
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mercado de trabalho. De todo modo, conclui o autor, a continuidade no
mercado de trabalho pode estar atrelada as mudancgas nas regras de
aposentadoria, constituindo um desincentivo a saida precoce do

mercado de trabalho.

3 DIREITOS LEGISLATIVOS DO TRABALHADOR IDOSO

No que tange ao direito ao trabalho dos idosos, pode-se, a
principio, afirmar que s3o a eles aplicdveis, todas as normas previstas
aos trabalhadores em geral, seja na Constituicio Federal ou na
Consolidagio das Leis Trabalhistas (CLT). Mas hd também normas
especificas no Estatuto do Idoso.

Embora nio se tratem rigorosamente de normas trabalhistas no
sentido estrito, constituindo-se mais em principios, premissas e
orientagdes, essas normas sio importantes proposi¢des como subsidio
ao desenvolvimento dos direitos materiais e instrumentalizar politicas

publicas.

3.1 A QUESTAO DO TRABALHO DO IDOSO NA CONSTITUICAO FEDERAL DE
1988

Insta destacar, dos fundamentos da Reptblica elencados no art. 1°,
da Constitui¢io Federal (BRASIL, 1988): a “dignidade da pessoa humana”
e os “valores sociais do trabalho e da livre iniciativa”, bem como dos
objetivos expressos no art. 3° da Constitui¢io Federal: a “construcio de
uma sociedade livre” e “sem preconceitos de origem, raga, sexo, cor,
idade e outras formas de discriminacio”, como disposi¢des

fundamentais na seara do trabalho da pessoa idosa.
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Com efeito, a dignidade da pessoa humana € o principio basilar da
Constituicido Federal e, por si s6,bastaria para a protecio do trabalhador

idoso, mas como pondera Polettini (2006, p. 3144):

0 idoso como cidadio, de antem3o, ja se encontra protegido pelo principio
estrutural da Carta Magna, que é o principio da dignidade da pessoa
humana. Logo, deve ele ser contemplado por todos os instrumentos
asseguradores da dignidade humana aos brasileiros, sem distingdo. A nosso
juizo bastaria essa consideragio. Mas, como o idoso quase sempre ndo é
tratado como cidadio, a realidade obrigou o constituinte a ser expressa no
texto constitucional, estabelecendo os meios legais para que o idoso deixe

de ser discriminado e receba o tratamento que lhe é devido.

De outro lado, ainda que a ndo discriminacio seja uma
determinacgio aplicavel a todas as dreas, o constituinte preferiu ir mais
além, consignando expressamente no art. 7°, XXX, da Constitui¢io
Federal a proibi¢iao de qualquer discriminacio na seara trabalhista, seja
em razio da idade, da diferenciagio salarial, do critério de admissio ou
do exercicio de fungdes.

As normas em relag¢do ao trabalho do idoso constituem-se, assim,
em bases para elabora¢ido de politicas voltadas ao atendimento dos
idosos, principalmente para reduzir os riscos de exclusio, incentivar a
participacdo social, intervir para prevencdo e promoc¢do de satde,
enfim, manter as capacidades funcionais permanentes e,
concomitantemente, buscar iniciativas ocupacionais aos idosos. Sim,
pois, a referéncia do direito ao trabalho do idoso nio significa
unicamente a atividade que seja traduza na compensacao financeira da
forca muscular. De modo que quanto mais independente, auténomo e
saudével for o idoso, maior sera sua disposi¢do para colocar em prética

qualquer atividade, remunerada ou n3o.
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3.2 DIREITO AO TRABALHO NO ESTATUTO DO IDOSO

Neste diploma hd um capitulo com normas especificas para a
profissionalizagio e o trabalho da pessoa idosa. Expressamente reforc¢a
o direito de o idoso ingressar ou de se manter no mercado de trabalho,
no entanto, alerta para a necessidade de respeitar as particularidades
da idade, suas condigdes fisicas, intelectuais e psiquicas:, exigindo,
portanto, adaptacdo das atividades e tarefas profissionais, nos moldes
recomendados pela Organizacio Internacional do Trabalho (OIT)
(PALOMINO, 2019).

J& o art. 27 do Estatuto do idoso, trata da proibi¢io de
discriminacg3o, traduzindo-se praticamente na cépia das disposi¢des do
art., 7°, XXX da Constituicio Federal, o que, abrange também os

concursos publicos, como comenta Polettini (2006, p. 3147):

A vida desse texto, fica interditado estabelecer idade maxima para o
ingresso no servigo, como tem ocorrido até agora. Logo, a discriminagio é
conduta que deve ser abolida em qualquer relagio de trabalho, mas,
sobretudo, do idoso. O Estatuto do Idoso deve ser eficazmente aplicado no
mundo dos fatos e do direito, gerando uma mudanc¢a de mentalidade da
sociedade como um todo, ao enxergar no trabalhador idoso um trabalhador

meritoriamente digno e produtivo.

Ha ainda dispositivos que estabelecem 6nus do poder publico, nio
s6 para oferecer cursos profissionalizantes aos idosos, com proveito de
suas potencialidades e habilidades, mas também instituir programas de
estimulo as empresas na contratagio de idosos, embora ainda pendente

de regulamentacio.

® Art. 26, do Estatuto do Idoso.
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De se ver assim que, apesar de a legislagio que dispde sobre o
direito ao trabalho do idoso ter avancado - o que é louvavel - ainda ha
muito a ser definido. Ainda sio comuns na sociedade os tratamentos
discriminatérios contra os idosos, especialmente na situacdo atual da
pandemia, cujo grupo etério de que eles fazem parte, é considerado de
alto risco de contagio e mortalidade.

E salutar observar que, na conjuntura da Pandemia Covid-19, o
advento da Lei 14.020, de 6 de julho de 2020 (BRASIL, 2020a), que dispds
sobre medidas emergenciais de flexibilizagdo das normas trabalhistas,
trouxe maior preocupac¢io a parcela da populagio idosa que esta
trabalhando, cuja andlise mereceu, de Silva e Takahashi (2020, p. 72), o

seguinte comentario:

..a0 coibir o pagamento do beneficio emergencial ao trabalhador
aposentado, resume equivocadamente que este ji estaria devidamente
guarnecido, ignorando a realidade de uma miriade de brasileiros, que com
idade avangada, acabam por retornar ao trabalho para garantir sua

subsisténcia.

Analise feita pelo Departamento Intersindical de Estatistica e
Estudos Socioecondmicos (DIEESE, 2020) demonstra que, no final de
2019, 22,9% da populacdo com 60 anos ou mais estavam trabalhando,
representando 8,2% de toda a populagio economicamente ativa. E mais,
dentre os idosos que trabalham, os dados mostram que 24,9% desses
idosos contribuem financeiramente para a manutenc¢io familiar.

Se, de um lado, a flexibilizagio das normas trabalhistas permitiu
redugdo da jornada, reducio de salirio, suspensdo do contrato, com
possibilidade de receber auxilio emergencial pelos trabalhadores, de

outro, esta proposicdo foi vedada aos idosos que ja se encontravam
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aposentados ou recebiam beneficio previdencidrio de prestacio
continuada, constituindo-se em situa¢io calamitosa, j4 que um quarto
das familias que contavam com a renda auferida pelo idoso, foi afetado
pela auséncia desse rendimento.

Embora a situagdo de Pandemia da Covid-19 seja momento
extremamente excepcional, ndo se pode utilizd-la para deteriorar ainda
mais os direitos trabalhistas, principalmente das pessoas idosas que
vislumbram no trabalho recurso imprescindivel a vida digna (SILVA;

TAKESHITA, 2020)

4 INCLUSAO DO IDOSO NO MERCADO DE TRABALHO

Por trabalho se entende a aplicacdo de forcas ou faculdades
humanas para alcangar um determinado fim. Geralmente, despende-se
energia para a satisfacio de uma necessidade. Desse modo, toda
realizacio de uma atividade pode se constituir em trabalho. Nesse
sentido, o trabalho para os idosos vai ao encontro das premissas
emanadas pela Organizacio Mundial da Satdde da adocdo do
envelhecimento ativo e saudavel.

0 significado de trabalho, no entanto, difere conforme a disciplina,
mas também evolui ao longo do tempo, amoldando-se ao
desenvolvimento social. Assim, explica Silva (1986, p. 1248): o termo
“trabalho” pode, inicialmente, ser traduzido como “labor”, mas ao longo
do tempo foi adquirindo uma “personificagao” utilizando-o como figura
de linguagem em expressdes como direitos do trabalho, produto do
trabalho, valor do trabalho, etc., ou ainda uma conotagio politica, como
a expressio movimento trabalhista. Desse modo, na perspectiva

econdmica, o trabalho constitui um dos tripés da produgio (terra,
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capital, trabalho); j4 em Sociologia, o trabalho é o meio pelo qual o
homem exerce suas capacidades, modificando o ambiente na producio
de riquezas e servigos; na acep¢io juridica, o trabalho é considerado um
direito social; do ponto de vista psicolégico o trabalho se traduz em
satisfacdo e bem-estar, s6 para citar alguns sentidos do conhecimento
humano.

Se de um lado hé diversos significados de trabalho, de outro, nio
se pode olvidar que o ser humano também apresenta diversidade nos
processos de educacio e socializagdo ao longo da vida que influencia o
modo como concebe o trabalho e, em consequéncia hi uma
heterogeneidade de idosos, j4 que o envelhecimento é um processo
continuo. Assim, ha aqueles que consideram o trabalho como meio de
“construgdo da identidade”, ou ainda como forma de “agregacio de
qualidade de vida”, mas em geral o trabalho configura “um espago de
liberdade, de autoestima, de valoriza¢do ou de fonte de renda extra”
(ZIGER; FILIPPIM; BELTRAME, 2017).

De tal modo, a referéncia a inclusio do idoso no trabalho, deve
considerar as peculiaridades individuais, mesmo porque a atividade
laboral atualmente possui dimensdes multifacetadas. De acordo com
Pazos (2020), com base nas informagdes do Instituto Brasileiro de
Geografia e Estatistica (IBGE) as atividades dos idosos podem ser assim
classificadas como: empregador, empregado, trabalhador doméstico,
conta-prépria, ndo remunerado, trabalhados na construgio para uso
préprio e trabalhador na construgio para o préprio consumo.

De todo modo, inclusdo da pessoa idosa no mercado de trabalho
necessita de um lado, politicas macroeconémicas do governo e, de
outro, a percepcio da prépria sociedade sobre o processo de

envelhecimento (FELIX, 2016). Isso porque sio as diretrizes tracadas
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pelo governo que conduzem a economia como um todo de modo a
objetivar o bem-estar da sociedade, do desenvolvimento geral, dos
caminhos para a redu¢do do desemprego, da inflacdo, entre outros
aspectos. Do mesmo modo, a percep¢io do processo do envelhecimento
também se torna fator importante, na medida em que é da interpretagdo
social dada a um fenémeno que nascem os esteredtipos sejam positivos
ou negativos, que no caso de idosos, quase sempre apresenta o aspecto
negativo.

Com o aumento da expectativa de vida, ndo s6 a sociedade vai
envelhecendo, como também a for¢a do trabalho. Nesse sentido Gros
(2019) argumenta que hi necessidade da reforma do mercado
trabalhista, de maneira a torna-lo mais atraente para o ingresso de
idosos na forca de trabalho. Ademais, a inclusdo do idoso no mercado de
trabalho visa assegurar-lhes os direitos fundamentais. E através da
valoriza¢do dos idosos, enquanto seres humanos que se garante a
dignidade da pessoa humana (PALOMINO, 2019)

Segundo Félix (2016) hd duas condig¢des a serem consideradas: o
idoso aposentado ainda em atividade e o trabalhador por conta prépria,
como o0 auténomo ou para consumo proéprio, seja aposentado ou nio.
Desse modo, a incluso do idoso no mercado de trabalho, pode-se referir

mais ao “reingresso” do que ingresso inicial ao labor propriamente dito.

4.1 ESTATISTICAS DO IDOSO NO MERCADO DE TRABALHO

As estatisticas do mercado de trabalho para o idoso tém
evidenciado aumento nos dltimos anos como mostra a Relagdo Anual de
Informagdes Sociais (RAIS) do Ministério da Economia (BRASIL, 2020b),

ainda que tais dados se refiram a trabalhos formais, ou seja, aquelas com
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carteira assinada. Em ndmeros absolutos (em mil), nos tdltimos cinco
anos, foi observada a seguinte evolugio: 2015= 1.811; 2016 = 1.852; 2017 =
1.941; 2018 = 2.019; e 2019 = 2.171. De 2015 a 2019 houve um aumento
relativo de 19,8%. A fim de comparagdo, no quinquénio anterior, ou seja,
de 2010 a 2015, esse crescimento tinha sido de 58,8%. Evidencia-se, pois
que embora o crescimento do niimero de idosos no mercado de trabalho
tenha sido menor nos tltimos anos, hé estudos indicando que os indices
brasileiros s3o maiores que os constatados em outros paises (ROQUE;
SOUZA, 2016). Esse aumento, segundo Jorge Paz (apud ROQUE; SOUZA,

2016):

... possui dois argumentos de defesa: de um lado, constitui-se em fator de
realizagdo pessoal, além de contribuir para a geragio de riqueza regional;
de outro, o aumento da longevidade faz com que haja um periodo de vida
maior ap6s o acesso a aposentadoria e, consequentemente, se os idosos
estdo em atividade, acredita-se que as politicas publicas estio mais
adequadas, além do que, a participagdo econdmica desse contingente alivia

os problemas financeiros advindos da extensdo da longevidade.

Moura e Paiva (2019) também concordam que o aumento da
longevidade esta diretamente relacionado com maior nimero de idosos
no mercado de trabalho, mas acrescentam ainda o fator escolaridade,
principalmente para as mulheres, para as quais o indice de participagdo
na forca de trabalho foi maior do que a dos homens em 2016. Dentre os
idosos que trabalhavam e tinham superior completo em escolaridade,
entre os homens, foi de 23,38%, jd entre as mulheres, esse indice sobe
para 35,05 %. Segundo estes autores, maior nivel de escolaridade
contribui para a maior absor¢io de mio de obra pelo mercado de

trabalho.
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Embora tenha havido aumento expressivo de idosos no mercado de
trabalho, houve também um significativo aumento do desemprego
nesta faixa etaria. De acordo com o IBGE (2020) a taxa de desemprego,
em 2016, registrava 2,5%; ja em 2019, subiu para 4,2%, embora este tenha
se mantido estivel se comparado ao ano anterior. Mas a maior taxa de
desemprego em 2019 ocorreu entre jovens de 30 a 49 anos,
correspondendo a 21,8% em 2019. O instituto analisa que apesar de a
taxa de desemprego ser maior entre os jovens, sio os idosos que
enfrentam a desocupag¢io de longo tempo (com mais de um ano de
espera). Essa situacio poderia ser explicada, possivelmente, pela
incompatibilidade entre as habilidades e as exigéncias pelo mercado de
trabalho, a falta de vagas para o nivel de experiéncia, ou ainda a

relutincia de empregadores em contratar idosos.
4.2 REINGRESSO DO APOSENTADO AO MERCADO DE TRABALHO

A primeira vista a aposentadoria representa um prémio apés
muitos anos de trabalho e contribui¢do, garantindo o direito a
seguridade da previdéncia. Mas muitos sdo os fatores que levam a
pessoa, ainda que aposentada a querer permanecer ou reingressar no
mercado de trabalho, como a obtencio de renda complementar de renda
ou viver uma vida mais ativa.

No Brasil, por ndo haver impedimento de o idoso aposentado de
trabalhar, muitos optam por permanecer em atividade, fato que pode
demonstrar duas realidades. Uma delas é a situagio em que na grande
maioria das vezes, o valor da aposentadoria é insuficiente para a

sobrevivéncia do beneficidrio; a outra é que existem outros membros da
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familia os quais dependem da renda auferida pelo idoso. Segundo

comenta Polettini (2006, p. 3143):

A grande maioria dos aposentados de média e baixa renda depende do
quanto o Estado lhe paga para sobreviver e sustentar seus dependentes.
Dados do Instituto Brasileiro de Geografia e Estatistica mostram que 64%
dos idosos sustentam a casa em que vivem ou contribuem de forma
significativa para a manutencio da familia, deixando claro que o idoso é
fator de equilibrio social e de manutencdo da familia. Com o aumento da
expectativa de vida, a saida do mercado de trabalho aos 60 anos é
certamente prematura. A ruptura com o trabalho formal fabrica um tipo de
velhice social, mesmo que o processo de envelhecimento nio tenha

comprometido fisica ou psicologicamente o individuo.

A FGV Social (2020) no relatério sumdrio divulgou, com base nos
dados da Pesquisa Nacional de Amostra de Domicilio do IBGE que, no
Brasil em 2019, do total de idosos de 60 anos ou mais, 59,64% recebiam
proventos de aposentadoria e 40,78% recebiam auxilio de prestagdo
continuada.

No que concerne a renda per capita o IBGE (2020) afirma que no ano
de 2019 no Brasil foi de R$ 998,00 (novecentos e noventa e oito reais),
valor menor que o do salirio minimo. E uma situacio, como explica o
6rgio, que decorre do fato de 11,8% da populagio brasileira viver com o
valor de até um quarto do saldrio minimo per capita, cerca de R$ 250,00
(duzentos e cinquenta reais) e quase 30%, com até meio saldrio minimo
(cerca de R$ 499,00).

Congregando as duas situagdes, ficil concluir que a maioria das
pessoas idosas que estd aposentada, recebe um saldrio minimo,

insuficiente até mesmo para sua prépria sobrevivéncia, obrigando-a a
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continuar trabalhando ou buscar nova atividade para complementar
sua renda.

A aposentadoria, assim pode ter significado positivo ou negativo
(QUEIROZ, 2019). Do lado positivo, pode significar “novo comego” e
“continuidade”, ou seja: o inicio de uma nova fase da vida, livre de
determinados compromissos externos e que renova o sentimento de
revitalizagdo. Nesse sentido a vida é uma continuidade, nio havendo
qualquer relagdo entre aposentadoria e velhice. Ja do lado negativo pode
implicar “transicdo para a velhice” e “ruptura imposta”, ou seja, o
aposentado nio faz mais projetos associando a nova situagio ao lazer e
ao descanso, além de nutrir, a partir do abandono das atividades,
sentimentos de frustrago, depressio e desvalorizagdo. Queiroz (2019)
afirma ainda que a aposentadoria nio significa “parar de trabalhar”,
mas pode constituir-se em perda de produtividade. Assim, mesmo
aposentado, o idoso necessita manter sua capacidade funcional,
exercendo qualquer atividade, remunerada ou nio, que contribua para
a manutenc¢do da autonomia e poder, sempre que possivel, repassar sua

experiéncia aos mais jovens.

5 REFLEXOS DA INCLUSAO DA PESSOA IDOSA NO MERCADO DE TRABALHO

A pessoa idosa incluida no mercado de trabalho traz diversos
beneficios, ndo s6 a nivel pessoal, como também social e econémico,
como afirma a literatura especializada no assunto.

O trabalhador idoso, em comparacdo aos jovens possui atributos
reconhecidamente maiores, em diversos pontos positivos, como afirma
Bellitani (2020): “essa pesquisa revelou que os profissionais dessa faixa

etdria sio caracterizados como mais tolerantes, carinhosos, cuidados,
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produtivos, responsaveis, educados, atenciosos, éticos e estio mais
preparados para o mercado de trabalho”. Ponto de vista que também é

refor¢ado por Palomino (2019):

O idoso possui maturidade, maior capacidade de andlise, tomada de
decisdes e detencido de conhecimento e essas sdo apenas algumas das
vantagens que podem oferecer. Além disso, o curso de preparagio dessas
pessoas é baixo, tendo em vista as suas experiéncias adquiridas ao longo da

vida, ou seja, sua qualificagio.

Por todos os dngulos que seja veja o fendmeno da inclusdo do idoso
no mercado de trabalho, as vozes dos especialistas sio unidnimes em

afirmar reflexos apenas benéficos.

5.1 REFLEXOS NA SEARA INDIVIDUAL

A literatura tem confirmado que a atividade laboral é benéfica ao
préprio individuo que trabalha. Pesquisas feitas por Costa et al. (2018),
concluem que os idosos que trabalham apresentaram escores maiores
nos dominios “fisico”, “psicolégico” e “habilidades sensoriais”,
podendo-se concluir que o trabalho tem associacdo significativa com a
conservagio da satide (apresentam menos dependéncia a remédios),
com visivel demonstracdo do fortalecimento de habilidade cognitiva,
alta atividade mental e sensorial, proporcionando ao idoso melhor
qualidade de vida.

Do mesmo modo, pesquisas de Ladeira et al. (2015) constataram que
os idosos que trabalham consideram a atividade laboral com prazer e
satisfagdo, pois representa uma oportunidade de se mostrar “vivo, ativo
e produtivo”, e, com isso ganha em satde, no convivio e o alcance dos

resultados do trabalho, constitui incentivo para continuar trabalhando.
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De se ver, assim, que apesar de muitos estudos enfatizarem o
aspecto financeiro, a atividade laboral entre idosos vai muito mais além,
havendo também outros motivos. Estudos de Queiroz (2019) concluiram
que os idosos que trabalham, além de contribuirem na renda familiar,
demonstraram sentiram-se uteis e produtivos, possibilitando o
convivio com outras pessoas e de ser reconhecido pela sociedade.

Também é da mesma opinido, Roque e Sousa (2016, s.p):

H3, evidentemente, uma série de fatores individuais, sociais e ambientais,
que influem no trabalho de idosos, mas as necessidades que motivam o
desenvolvimento de atividades produtivas na velhice, nio sdo apenas
matérias, sendo também simbdlicas como por exemplo: proposta de novos
projetos de vida, busca pela autoestima e participacio social, o

reconhecimento da dignidade como pessoa humana.

Muitas vezes os idosos trabalham, n3o exclusivamente por
questdes financeiras, mas porque buscam o bem-estar e a autoestima, o
que pode ser observado entre aqueles que se ativam em trabalhos
voluntdrios (STRAUSS; TROMMER, 2018), ainda que o trabalho
voluntdrio ainda seja uma atividade pouco procurada pelos idosos
(SOUSA, 2016).

Em geral os idosos que permanecem ativos, que desfrutam da
continuidade das experiéncias com certo grau de complexidade, sdo
pessoas mais alertas do ponto de vista intelectual, o que, por sua vez

aumenta o bem-estar geral e satisfagdo com a vida.

5.2 REFLEXOS NA SEARA SOCIAL

Os idosos que tem atividade laboral mantém seus relacionamentos

sociais, sentem-se mais inclusivos, valorizando o sentimento de
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pertenca, reconhecendo o seu lugar na sociedade, o que faz com que
reduzam comportamentos hostis, discriminatdrios e segregativos por
parte da comunidade.

Ainda bem que a realidade social estd mudando. Nota-se, mesmo
que minima, a modificacio da sociedade calcada nas premissas
tradicionais do capitalismo de valoriza¢do do jovem (produtivo), em
detrimento dos idosos, ( inativos, improdutivos e “velhos”). Assim, na
medida em que se veem mais idosos se ativando no labor, mostrando-
se produtivos, podem promover uma verdadeira mudangca social.

A presenca de idosos ativos na sociedade faz com que ocorram
mudancas, nio apenas nas estruturas sociais que atribuem novos
valores a este contingente humano, como também nos ambientes
sociais, 3 medida que os idosos se mostrem capazes de neutralizar
estereétipos surgidos, influenciar novas expectativas na sociedade e
alterar as relagdes sociais ora existentes. E claro que os comandos
legislativos sdo importantes para regular as condutas dos seus membros
numa sociedade, mas é sabido que apenas a legislacdo nio € suficiente,
sendo necessdria mudanca da prépria mentalidade social. E isso pode
ser obtido, com a presenca massiva dos trabalhadores idosos.

A mudanca dos valores sociais pode ser promovida pelo exemplo
dos trabalhadores idosos. Uma das formas de influenciar e promover
mudanga social é mostrar a sociedade que envelhecer n3o é
deterioracdo, mas uma virtude, o qual somado a atividade laboral
apontam mudancas de conduta, fazendo com que o idoso seja
reconhecido com uma nova configuracdo da cidadania.

A efetividade dessas novas condi¢des sociais para o idoso que
trabalha, significa o reconhecimento do convivio pacifico da

diversidade etdria na comunidade, de garantir o respeito a dignidade,
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de usufruir da igualdade de oportunidades, contribuindo para a
construg¢io de uma sociedade mais justa e soliddria, pois cria uma
consciéncia coletiva social, com novos modos de interpretacio,
substituindo a negligéncia, abuso e violéncia pelo reconhecimento que

o idoso é, por exceléncia, uma agente de mudanca social.

5.3 REFLEXOS NA SEARA ECONOMICA

Economicamente falando, o trabalho do idoso, de um lado, pode
motiva o governo a investir nesse segmento, na medida em que com a
formalizagdo do trabalho o idoso volta a contribuir com a previdéncia e
nio fica somente na dependéncia do recebimento dos beneficios.

Fala-se muito em crise da previdéncia, a ponto de o governo federal
propor medidas de altera¢io nas concessdes de aposentadorias e outros
beneficios. Com certeza, no pais como o Brasil, hd muitas pessoas idosas
dependentes desses beneficios, no entanto, a maioria dos idosos ainda
possui aptiddo para o trabalho. No entanto o retorno ao trabalho formal
nem sempre é facil. Muitas vezes acabam aceitando o trabalho, ainda que
o saldrio seja mais baixo.

A falta de perspectiva para inser¢io no trabalho formal, muitos
idosos acabam também optando pelo trabalho informal. Como indica o
IBGE (2020), em 2019, o trabalho informal constituia 41,5% de toda a
populagdo ocupada, e desde 2018 que se vem notando um aumento nessa
modalidade de trabalho. Na andlise de Félix (2016), o trabalho informal
significa “alta rentabilidade para empresas”, jd que ficam isentas de
obrigacdes trabalhistas. Ainda segundo este autor, hi também os
trabalhos “por conta prépria”, os quais, aos menos desavisados podem

parecer uma saida honrosa para complementacio de renda da
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aposentadoria, mas que nio passa de uma visdo iluséria, na medida em

que:

as grandes empresas se organizam em rede, de forma a dispor e a se
apropriarem da produgio das médias e das pequenas empresas (auténomas,
artesanais, MEIs ou que dispdem, muitas vezes, de m3o de obra gratuita de
familiares). Nenhuma empresa “auténoma” garante sua sobrevivéncia sem
vinculo com uma grande organizagdo. Logo, o tempo do trabalho é
determinado pela necessidade dos clientes, em geral, as grandes empresas

(FELIX, 2016, p.250).

De qualquer forma, seja informal ou por conta prépria, a verdade
é que o trabalho da populagdo idosa tem gerado riqueza e movimentado
a economia como um todo.

N3o é demais comentar os beneficios que as empresas podem obter
com a contratac¢io de idosos em seus quadros de funciondrios: os idosos
trazem em sua bagagem, conhecimento, ética e responsabilidade
decorrente de suas experiéncias; podem atuar como “consultores”
implementando e coordenando projetos, de forma a evitar erros e
retrabalhos; atuam também no processo de interagdo, troca de
experiéncias com os diversos publicos e setores (ZIGER; FILIPPIM;
BELTRAME, 2017). No entanto, alerta Gross (2019), é necessario que haja
uma reforma estrutural na prépria empresa. Nesse sentido, a FGV (2018)
fez uma pesquisa sobre a inclusio da pessoa idosa entre diferentes
empresas e conclui que a maioria expressa positividade nesta questio,
afirmando, por exemplo, que os idosos possuem resiliéncia e, portanto
emocionalmente sio mais estdveis; que em razio de sua experiéncia de
vida, sdo mais criativos, tém diversidade de ideias, o que facilita na

solucdo de problemas; sio mais assiduos, dedicados e atentos, o que faz



192 e Os desafios dos direitos humanos durante e na pds pandemia no mundo globalizado

com que reduzam os acidentes de trabalho, além de apresentarem

produtividade com maior qualidade.

6 CONSIDERAGOES FINAIS

O aumento da expectativa de vida, rumo a uma sociedade
envelhecida torna-se motivo de preocupacio, principalmente no setor
previdencidrio, com maior nimero de aposentados com a consequente
demanda de beneficios, em detrimento de entrada de recursos no
atendimento aos direitos da inatividade.

A empregabilidade dos idosos em todos os setores se torna
premente, buscando legislagdes, politicas e posturas condizentes com
este fen6meno, a fim de nio sé6 movimentar a economia sempre
necessaria para o desenvolvimento da sociedade, como também como
forma de garantir seus direitos ji expressamente consignados, bem
como amplia-los.

A referéncia ao trabalho da pessoa idosa nio se limita a observar
os beneficios sob o ponto de vista individual dela, mas principalmente,
quando aos reflexos que essa postura possa realizar na sociedade como
um todo e até mesmo na economia.

Na seara individual sdo indiscutiveis o bem-estar, a qualidade de
vida, o desenvolvimento da autonomia, da autoestima e da
independéncia entre idosos trabalhadores. Essa postura reflete também
na sociedade, podendo modificar os estereétipos de discriminagio e
exclusdo, para inclusdo e reconhecimento de sua dignidade como
integrante e contribuinte ativo da comunidade. N3o ha de se esquecer
também que o trabalho dos idosos, ainda que em condigbes de

informalidade contribuem sobremaneira no desenvolvimento
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econdmico e, consequentemente no alcance de uma sociedade mais
justa e igualitaria.

Reconhece-se, no entanto, que hi um longo caminho a percorrer
entre o ideal a pratica hoje existente, mas espera-se que os legisladores,
os empresarios e os 6rgaos publicos reconhegam a forga de trabalho que

representam os idosos.
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A EXTRADICAO E O PRINCiPIO DO NON-
REFOULEMENT: UMA ANALISE DA COOPERACAO
JURIDICA INTERNACIONAL A LUZ DA PROTECAO
HUMANA DO REFUGIADO

Thiago de Souza Modesto '
Rosdngela Maria Pereira ?
Maria Cristina Alves Delgado de Avila 3

1INTRODUCAO

A globalizagdo desencadeou uma série de alteragdes no ambiente
politico e social. O avanco tecnoldgico com a modernizacdo dos meios
de transporte e de comunicagdo foi um vetor para a integragdo e
conexdo entre os povos e as nagdes. Em que pese existam criticas a
ordem vigente, e sem olvidar que esta se apresenta em meio a
contradi¢des, é no pds-Guerra Fria - com o estabelecimento da
unipolaridade - que vemos a globalizacdo mostrar seu carater universal
e irreversivel. Tais aspectos evidenciam-se em uma economia mundial,
nas relagdes culturais transnacionais, no aumento do racismo e

xenofobia, nas novas retéricas de exclusio e de fundamentalismo. O
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contexto de transformacdes é marcado, ainda, pelo ressurgimento de
diversos movimentos e manifestacdes nacionalistas, o que tem
acentuado o debate sobre a capacidade do Estado, nesse contexto
globalizado, manter as caracteristicas culturais. Entretanto, desde o seu
surgimento o Estado se formou com muitos aspectos desintegradores
em seu interior, como os tracos culturais diferenciados e identidades
que demarcam multiplas territorialidades.

Se as relagdes humanas foram influenciadas pelos efeitos da voraz
globalizacio neoliberal, o Direito também se viu desafiado a lidar com
situa¢des transfronteirigas, como o caso das migra¢des internacionais
com seus mais variados efeitos.

As migrac¢des ndo sdo um fendmeno contemporaneo. Contudo,
vivemos numa era de crescentes ondas migratdrias, sobretudo de
migragdes forcadas que ensejam a especial prote¢io da comunidade
internacional pelo instituto do reftgio. O resguardo e a normatizagio
deste instituto tem como fase crucial o periodo posterior a Segunda
Guerra Mundial. Como ponto nodal, a Convengdo de 1951 estabelece um
importante principio de for¢a vinculante a favor dos direitos humanos
do refugiado: o non-refoulement ou ndo devolugao.

Se de um lado a defesa por uma migragdo pautada nos direitos
humanos e na nio criminalizacio da mobilidade transnacional vio ao
encontro do Principio do Non-Refoulement, por outro turno, como
consequéncia direta da mobilidade humana internacional, tem-se que a
extradi¢cdo, medida de cooperacgio juridica internacional em matéria
penal, é um importante instrumento com vistas a combater a
impunidade, cabendo ao Estado solicitado entregar um individuo para
ser julgado ou cumprir pena no Estado solicitante ante a evasio deste

individuo a outro territério. Portanto, o instituto da extradi¢io também
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possui viés de direito humano, cabendo aos Estados acordarem
mecanismos de facilitacio de combate ao crime e a sensacio de
impunidade.

A conta disso, o presente artigo abordara uma breve justificativa
de se considerar a cooperac¢ido juridica internacional um relevante
mecanismo de inter-relacionamento estatal com vistas a concretizar o
acesso a justica na atual conjuntura globalizada. A continuagdo sera
apresentado o instituto da extradigdo, evidenciando se tratar de uma
cooperac¢do com precipuo objetivo de ndo se chancelar a impunidade
numa Otica transnacional. Por fim, serdo ventiladas consideracdes
sobre o Principio do Non-Refoulemet, conceituando-o e inserindo-o
como importante instrumento de concretiza¢do dos direitos humanos
dos refugiados, em especial, na sua intersec¢io com eventual pedido
extradicional de refugiados.

A temadtica se justifica ao considerarmos que os fendmenos
migratdrios resvalam em diversos institutos juridicos, o que no passa
ao largo da cooperagio juridica internacional pela via da extradicio.
Verifica-se que a bibliografia que trata dos temas reftgio e extradigdo
de forma interligada é escassa, sendo estas temdticas ainda vistas de
forma isolada ou no contexto de outras preocupagdes que nio tratam

diretamente do mecanismo da cooperagio juridica internacional.

2 A RELEVANCIA DA COOPERAGAO JURIDICA INTERNACIONAL

A conciliagio de diferentes interesses em uma ordem social
reconhecidamente legitima e estivel, ji se colocava desde o
jusnaturalismo (Hobbes, Locke, Rousseau) que apontava a transferéncia

de direitos como saida para os impasses e conflitos existentes. No século



200 e Os desafios dos direitos humanos durante e na pds pandemia no mundo globalizado

XIX e inicio do século XX o problema da ordem € deslocado para o ambito
normativo da sociedade, portanto para o campo dos valores e normas.
Entretanto, permanece a divida de como essa ordem normativa é capaz
de se legitimar em contextos culturais conflitantes, como é o caso do
Estado moderno (LEITE, 1998) particularmente, no contexto de
globalizacio e conflitos sociais globalizados.

Assim, de inicio, convém compreender a importincia da
cooperagdo juridica internacional ou interjurisdicional (CJI). Aratjo
(2019) expde que o inter-relacionamento entre os Estados soberanos
com vistas a garantir a eficicia e a celeridade de atos processuais e
jurisdicionais é fruto da crescente demanda envolvendo interesses
transnacionais, sobretudo pela tendéncia no aumento da
internacionaliza¢do da economia, situacdo esta que acaba desaguando
no Judicidrio. Neste contexto, buscando a mitua cooperagio, os Estados
elaboram normas e pactuam acordos para dar efetividade as decisdes e
a justica.

Ramos (2018, p. 443) conceitua a CJI como um “conjunto de regras
internacionais e nacionais que rege atos de colaboragio entre Estados,
ou mesmo entre Estados e organizacdes internacionais, com o objetivo
de facilitar e concretizar o acesso a justi¢a”. Cabe pontuar que, se de um
lado o Estado soberano estd limitado a atuar legal e legitimamente nos
limites de seu territério (RAMOS, 2018), é de destacar que em
decorréncia do inter-relacionamento entre os Estados e a
interdependéncia destes na busca de mecanismos para a aplica¢do da
justica e a manutengdo da paz social, verifica-se que a criagio de normas
internacionais de cooperacdo juridica se torna uma necessidade

crescente no mundo globalizado.
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Destaca-se, neste sentido, que sé é possivel uma norma ser
reconhecida ou nio quando se admite que agdes ela estabelece em seu
curso e as especificidades das sociedades ou Estado em questio. A
exacerbacdo da subjetividade ou as particularidades presentes nessas
demandas podem minimizar tanto a caracterizagio externa da agado
quanto os objetivos a serem alcangados a ponto de reduzi-los a
iniciativas exclusivamente individuais.

Acresce-se, ainda, que a tutela judicial transnacional é uma
exigéncia da contemporaneidade, haja vista a intensificacdo de relacdes
juridicas que ultrapassam as fronteiras fisicas de determinado Estado
(PERLINGEIRO, 2006). Logo, a CJI se deve a conta dos efeitos da
globalizacio e da soberania alinhada a uma ideia de dever de
solidariedade que deve permear as relagdes entre os Estados a fim de
cumprirem com um objetivo em comum: zelar pelo acesso e efetivacio
da justica.

Mas a relagdo individuo e sociedade traz implicacdes para a
insercio de normas generalizadas em situacdes e contextos
compartilhados como ocorre no mundo globalizado, uma vez que,
estabelece reducdes de condutas individualizantes a totalidades sociais.
Por conseguinte, a importancia de se ter em conta os direitos humanos
como pilar para a tomada de decisdes. Os direitos humanos nio
possuem o peso de uma norma ou lei, mas estabelece um padrio ético
quanto aos direitos bésicos e liberdades fundamentais comuns a todas
as pessoas em qualquer ponto do planeta (NOVAES; LOBO, 2003).

Por conseguinte, ainda que a CJI seja considerada um dever —
encontrando substrato dentre os principios que regem as relagdes
internacionais estampado no artigo 4°, IX da Constitui¢io da Republica

Federativa do Brasil de 1988 (CRFB/88) — deve o Estado, também,
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observar a prevaléncia dos direitos humanos nestas relacdes
interestatais (artigo 4°, II da CFRB/88). Neste contexto, Aradjo (2019)
aponta que se faz necessirio um olhar da CJI sob dois prismas: o das
boas praticas no campo das relagdes internacionais e do respeito aos
direitos humanos ji consagrados na ordem juridica interna e
internacional.

Portanto, em que pese a CJI deva ser cada vez mais ampliada e
normatizada por conta da complexificacio das relagdes de cunho
transnacional, o dever de cooperar — conforme assinalado ao longo da
prépria legislacio e dos acordos que tratam de matérias afetas a
cooperacio - nio pode ser visto de maneira dissociada dos direitos
humanos, considerando a centralidade destes na ordem juridica.

Ademais, Iensue e Carvalho (2015) expde que a CJI deve ser
analisada a partir de dois aspectos. Primeiro, no que refere as relacdes
entre os Estados soberanos que se comprometem a cooperar
mutuamente por meio de tratados e acordos e segundo que o ato de
cooperar deve ser visto sob a 6tica normativa de protecio internacional
dos direitos humanos, independentemente do vinculo obrigacional
pactuado entre os Estados. . E indispensavel que a CJI tenha em conta
que todos devem concretamente gozar das mesmas possibilidades
quando refere-se aos direitos fundamentais da pessoa humana
(DALLARI, 1998), independente, de género, raga, credo, nacionalidade,
ou qualquer outra caracteristica.

Ante a importincia da CJI, esta tem evoluido. Ramos (2018) informa
trés principais modelos de cooperagao: soberanista,
intergovernamental e de integragdo. Aduz o autor que o Brasil

encontra-se no segundo modelo, pois funda-se na ideia de cooperagio
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baseada em reciprocidade ou oriunda de tratadas bilaterais ou
multilaterais celebrados com outros Estados.

Assim, considerando a importincia e o dever de cooperar entre os
entes soberanos, a CJI é matéria que perpassa as mais variadas
teméticas de abrangéncia civel ou criminal podendo ser formalizada por
via de tratado ou promessa de reciprocidade, tendo como objeto alguma
medida judicial, administrativa ou investigativa para o bom e fiel
cumprimento da Justica.

Cabe destacar que os interesses de ordem transnacional sio
fortemente incrementados pelo aumento exponencial dos fluxos
migratérios contemporineos, que por vezes desafia os atores da
governanca global, perpassando desde as politicas migratdrias até a
concretizacdo dos direitos fundamentais dos imigrantes. A conta disso,
apesar da CJI ser um importante instrumento de fortalecimento da
soberania entre as nac¢des, ndo pode ser vista a revelia da protegio
humana do refugiado, no caso da solicitacdo de extradi¢do de pessoa
protegida pelas normas e principios que regem o instituto humanitario

do reftgio.

3 DA EXTRADICAO COMO MEDIDA DE COOPERAGAO JURIDICA
INTERNACIONAL PENAL

A extradi¢do é uma tipica medida de CJI, possuindo carater
interdisciplinar, pois perpassando distintos campos do Direito, como o
constitucional, penal, processual penal e internacional publico e
privado, visa reduzir as chances de impunidade. Esta modalidade pode
ser considerada o mais antigo e tradicional instrumento de cooperagio
internacional, remontando a 1.291 a.C no qual se tem noticia de um

tratado entre egipcios e hititas acerca da extradi¢io de refugiados
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politicos. Cabe destacar que, possuindo raiz histérica, a extradi¢io
sempre esteve paradoxalmente ao lado e distante do asilo, pois a
concessdo de um destes institutos resultava na negativa do outro.
(DEL’OMO, 2014).

Ante aos efeitos da globalizagdo que inegavelmente intensificaram
os fluxos migratérios transnacionais, é corriqueiro que pessoas
condenadas criminalmente ou sob risco de iminente persecu¢do penal
evadam-se do territério onde possa ocorrer a condenagio ou o
cumprimento da pena. A conta disso, surge a medida da cooperagio por
via da extradicio.

Assim, como consequéncia direta da mobilidade humana
internacional, a extradi¢3o, nas palavras de Dolinger e Tiburcio (2020)
pode ser sinteticamente compreendida como a forma pela qual se dara
a solicitagio ou entrega de individuo (geralmente estrangeiro) ji
processado ou condenado criminalmente no Estado solicitante. Para
esta modalidade de cooperagio, o Brasil, segundo os autores, possui
além do arcabouco legislativo constitucional e infraconstitucional,
diversos tratados de cooperacdo bilaterais e multilaterais que devem ser
observados quando da andlise do pedido extradicional.

Acrescenta-se que a extradi¢do é um importante mecanismo de CJI
com vistas a combater a impunidade, sendo que esta luta visa
concretizar condi¢des existenciais minimas de vida em sociedade.
Portanto, o instituto da extradi¢do tem viés de direito humano, cabendo
aos Estados acordarem mecanismos de facilitacio de combate ao crime
e a sensacdo de impunidade, o que pode ser extraido da exposig¢do de
motivos da Convencgado Interamericana sobre Extradigao.

Valendo-se das palavras de Del’Omo (2014, p. 70) “o espirito de

repulsa a delinquéncia” inspira diversos paises que buscam se
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comprometer com a seguranca publica e a reducdo da sensacdo de
impunidade, tornando-se um mecanismo essencial para o combate ao
crime transnacional. Logo, boa parte dos Estados, fundado na ideia de
solidariedade e almejando a paz social, efetivam a extradi¢io mediante
tratados ou promessa de reciprocidade — como o Brasil.

Mesmo tendo em conta o importante objetivo de se evitar a
impunidade e o necessirio dever de solidariedade que permeia as
relagdes internacionais, algumas condi¢des a fim de se garantir os
direitos humanos do extraditando devem ser levadas em consideragio.

0 Cé6digo Modelo de Cooperagio Interjurisdicional para Ibero-
América, apesar de nio ter natureza imperativa, é um importante
instrumento que visa trazer unicidade aos atos de CJI. Quanto a
extradicdo, dispde que as condenagdes de cariter politico,
discriminatdria, com risco aos direitos humanos da pessoa requisitada
ou que ofenda aos principios fundamentais do Estado requerido nio
podem ser efetivadas, conforme artigo 30, incisos III, VI, IX
respectivamente. Portanto, nota-se que a extradicio nio pode ser
fundada exclusivamente a luz da soberania e no dever de cooperar entre
os Estados, mas no resguardo da protecdo dos direitos humanos da
pessoa solicitada.

Conforme j4 exposto, a CJI nio deve ser analisada de forma
desalinhada dos direitos humanos, sobretudo devido ao fato destes ja
terem se espraiado por todos os ramos do Direito. Piovesan (2012)
ilustra que a observincia dos direitos humanos é de aplicabilidade
obrigatoria por parte do Estado brasileiro, visto que a partir da CFRB/88
a temdtica do respeito a tais direitos surgem numa perspectiva global.
Logo, nio se pode considerar que a preocupac¢io com a efetividade dos

direitos humanos seja apenas observada no ordenamento interno, mas
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sim numa macrovisio de promocdo e ampliacio das garantias e
liberdades individuais calcados na dignidade humana no ordenamento
juridicos de varias outras nagdes. De se destacar que os Estados de
inimeras formas se comprometem a cooperar e se relacional com o
Brasil, cabendo, por conseguinte, a observincia dos direitos humanos
numa 6tica global e ndo apenas regional.

Abade (2019, p. 224) dispde que a CJI na seara penal tem por escopo
precipuo “concretizar o direito de acesso a justica penal”. Assim,
visando combater a criminalidade aliado a um esforgo-dever de
solidariedade, a extradi¢do é amplamente praticada por diversos paises,
ainda que boa parte destes ainda sejam reticentes quanto a extradi¢io
de nacionais — o que nio se justifica com a propria ideia de cooperagio
e de nido diferenca entre nacional e estrangeiro.

Cabe mencionar que a extradi¢ido é um ato complexo, pois reflete
no campo diplomdatico, administrativo e juridico. Isto pode ser
constatado pelas disposi¢es do procedimento previsto na Lei de
Migracdo n° 13.445/2017 e no Decreto-Lei n° 349 de 1938.

Ressalta-se que a mudanca de paradigma com a Lei de Migragdo
enalteceu o cariter humano das migragdes, restando estabelecidas
indmeras diretrizes e principios a serem observados nos efeitos
migratdrios. No caso da extradi¢do, o artigo 96, dispde que nio se
procederd com o pedido quando o Estado requerente nio se
comprometer a submeter o extraditando a tortura ou a outros
tratamentos degradantes e cruéis (inciso VI). Assim, é forgoso
reconhecer que a CJI, a luz da vigente legislacio, encontra-se de acordo

com as boas praticas dos direitos humanos.
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4 O PRINCiPIO DO NON-REFOULEMENT E SUA INTERSECCAO COM A
EXTRADICAO

Ao tratarmos das migracdes forcadas, consideramos o reftigio
como importante instituto regulado no pés-Segunda Guerra Mundial
pelo Estatuto dos Refugiados de 1951, a fim de proteger aqueles que
sofrem perseguicdo por motivos de nacionalidade, religido, raga, dentre
outros fatores estampados em seu artigo 1°. Posteriormente, o
Protocolo 67 alterou a Conveng3o de 51 ao retirar os marcos temporal e
territorial para o reconhecimento do refigio.

A Convengdo de 1951 foi pensada como um instrumento voltado a
regulamentar uma situagio que se creia tempordria, mas que
futuramente se mostrou perene. Amplamente aceita pela comunidade
internacional, trouxe as balizas de prote¢do aos migrantes forgados,
reconhecendo o refugiado mediante ato meramente declaratdrio,
situagdo que acarreta diversos direitos aos refugiados e deveres por
parte dos Estados que devem zelar pela protecdo destes imigrantes
vitimas das mais variadas formas de persegui¢des. (MARQUES, 2018)

Buscando-se analisar a questdo especifica do Principio do Non-
Refoulement, é necessério vislumbrar que o artigo 33 (1) da Convengio de
1951, reza que os Estados signatirios estdo proibidos de expulsarem ou
rechacarem o refugiado de suas fronteiras a territérios que ameacem
sua integridade em qualquer hipdtese. Em raz3do do carater declaratério
da natureza do reconhecimento do status de refugiado, tal principio
também se aplica aqueles que ainda nio tiveram o reconhecimento
formal do reftigio, mas que assim o aguardam.

Marques (2018) expde que este principio nio se aplica apenas ao

rechaco nas fronteiras fisicas que sdo erigidas a favor de uma politica
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anti-imigratéria, aplicando-se ainda a todas as modalidades de saida
compulséria do estrangeiro, tais como deporta¢io e expulsio. Nesta
esteira de pensamento, Paredes (2018) aponta que o respeito a nio
devolucido do refugiado, a fim de zelar por sua integridade fisica, aplica-
se também no permissivo legal de expulsdo previsto na Lei de Migragao.
A conta disso, denota-se que o principio em comento tem ampla
aplicabilidade a fim de restringir o retorno do refugiado ao local que
possa violar seus direitos.

O Brasil tornou-se parte da Convenc¢io de 1951 a partir de
28/01/1961, quando da publica¢io do Decreto n° 50.251 e em 08/08/1972
do Protocolo 67, passando a vigorar o Decreto n° 70.946. Contudo, a
efetiva protecdo dos refugiados se deu com a edicio da Lei n°® 9.478/97
(BRAUNER, 2019). E esta lei que definiu os mecanismos para a
implementagdo do Estatuto dos Refugiados de 1951, além de possuir
cardter protetivo e alinhado a uma nog¢io mais ampliada do conceito de
refagio, posto que agasalhou a possibilidade de reconhecimento de
reftgio no caso de grave e generalizada violacdo de direitos humanos a
teor do que vigora na Declaragdo de Cartagena de 1984.

Em que pese nenhum Estado, por for¢a da sua soberania, esteja
obrigado a admitir estrangeiros em seu territério (REZEK, 2008), “o
exercicio da soberania estd relativamente limitado pelas normas de
Direito Internacional” (BRAUNER, 2019, p. 128), faz-se necesséirio o
respeito aos direitos humanos, tendo a CRFB/88 acertadamente
inserido a dignidade humana como um dos fundamentos da Reptblica.

Nessa senda, correlacionando a prote¢dio humana do refugiado
com a cooperagido juridica por via da extradic¢do, é indubitivel que o
Estado requerido a cooperar internacionalmente deve analisar a

possibilidade de fazé-lo com cautela frente ao Principio da Nio
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Devolugdo. Markmann e Misailidis (2019, p. 270) informam que “o non-
refoulement é a espinha dorsal do sistema legal dos refugiados, nio
admitindo disposi¢do contréria, integrando, assim, o jus cogens”.

Dentre os motivos para que a extradicio deva ser vista com o
notdrio respeito ao supramencionado principio, destaca-se a defesa de
sua natureza jus cogens. Ainda que a soberania — apesar de revisitada -
seja a forca motriz para a condugio das politicas migratérias, negando
e/ou permitindo a entrada de estrangeiros em solo nacional, a
compreensdo da ndo devolugdo do refugiado estampado na Convengio
de 1951 como norma imperativa é “um instrumento poderoso para
garantir a prote¢io dos individuos e dos seus direitos humanos”
(PAULA, 20086, p. 58)

Para tal consideragio, faz-se mister pontuar que o artigo 53 da
Convencio de Viena sobre Direito dos Tratados de 1969 define como jus
cogens a norma de Direito Internacional que aceita e reconhecida pela
comunidade internacional dos Estados n3o comporta derrogacio.
Assim, dois requisitos sdo essenciais para esta interpretacdo: o
reconhecimento de uma norma pela comunidade internacional e a nio
derrogabilidade do principio analisado. Neste sentido, a doutrina
majoritiria ja considera o non-refoulement como norma jus cogens ao
considerar o cardter fundamental de sua criagio, sua
representatividade difundida e a pratica consistente em seu
reconhecimento. (PAULA, 2006)

Corroborando com a ideia de se tratar de uma norma jus cogens, o
Alto Comissariado das Nag¢des Unidas para Refugiados (ACNUR), em
Nota de Orientag¢io de 2008, dispde que o Principio do Non-Refoulement
é fundamental e inderrogavel, fazendo parte do direito internacional

consuetudinério.
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Apesar de seu intuito protetivo, o Principio do Non-Refoulement
encontra limitacdes na prépria Convencio de 1951, em seu artigo 33(2),
estipulando que o beneficio da nio devolugio nio poderd ser invocado
pelo refugiado que por sérios motivos seja considerado um perigo para
a seguranca do pais no qual se encontre ou que tenha sido condenado
por delito grave e com isso constitua ameaca para comunidade do pafs.

Vé-se que, em que pese seja o retromencionado principio
considerado uma norma peremptoéria, as exce¢des a sua aplicabilidade
sdo muito imprecisas, podendo gerar margem para que Estados
arbitrarios e com forte rechagco as migra¢des em massa valham-se de
tais argumentos para nio cumprirem com a nio devolu¢do. Markmann
e Misailidis (2019) acrescem que a incidéncia do non-refoulement é quase
absoluta, razdo pela qual compreendem que as limita¢des estampadas
no artigo 33 (2) da Convengio de 1951 devam ser refutadas.

A conta disso, as excec¢des ao non-refoulement devem ser vistas de
forma muito cautelosa e com vistas ao atendimento da protecio da
dignidade do refugiado, sendo imperioso dizer que mesmo nos casos de
excegdo a nio devolugio, sio aplicaveis aos refugiados e nio refugiados
as disposi¢des do Direito Internacional dos Direitos Humanos e Direito
Humanitirio, que nio comportam excegdes a tortura ou tratamento
degradante.

Piovesan (2010) aduz que a nio devolu¢io do refugiado é um
principio aplicavel frente ha duas vertentes: a do Direito dos Refugiados
e dos Direitos Humanos, constituindo-se como uma proibi¢do ao Estado
de devolver o solicitante de refigio no primeiro caso e da pessoa,
independentemente de estar albergada pela Convencgéo de 1951, mas que

tema sofrer violéncia a sua integridade no segundo caso.
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Nesse diapasdo, de se destacar que mesmo em se tratando da
excecdo ao Principio do Non-Refoulement, seja na ordem internacional
ou interna, a extradi¢do n3o pode ser praticada de forma aleijada dos
Direitos Humanos. O ordenamento juridico patrio prevé uma série de
direitos e garantias ao extraditando, tais como a sua ndo entrega no caso
do Estado n3o resguardar que aquele ndo serd submetido a tortura e a
tratamentos degradantes (art. 96, VI, Lei n® 13.445/2017) e a cldusula de
ordem publica internacional, a teor do artigo 2°, I do Cédigo Modelo de
Cooperacgio Interjurisdicional para Ibero-América.

Especificamente quanto as disposi¢des constantes na Lei n°
9.478/97, o artigo 33 é claro ao dispor que uma vez reconhecida a
condigdo de refugiado, o pedido extradicional restara prejudicado. No
artigo 34, o legislador estatuiu que a solicitacdo de refigio suspendera
até decisdo final qualquer processo de extradi¢io pendente. Assim,
observa-se que apesar de serem institutos notadamente distintos,
havendo uma intersec¢io entre ambos, o pretenso conflito deverd ser
analisado a luz da n3o devolugio do refugiado.

Dolinger e Tiburcio (2020) s3o taxativos ao dizerem que nio é
possivel a extradicio de refugiados, por forca da Lei n°® 9.478/97,
ressalvando que caso haja pedido desta modalidade de CJI oriundo de
pais diverso do qual o individuo é ou presumidamente possa ser
perseguido, ndo havera empecilho a extradi¢do. Neste sentido, é de se
reforgar que a prote¢io do non-refoulement perdura em relagio ao pais
que possa violar os direitos humanos do refugiado.

A ideia da n3o devolugio também é encontrada na Convencgido
contra a Tortura e outros Tratos ou Penas Cruéis, Inumanos ou
Degradantes de 1984, ao estabelecer no artigo 3° que “nenhum Estado

Parte procederd a expulsio, devolugio ou extradi¢cio de uma pessoa
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para outro Estado quando houver razées substanciais para crer que a
mesma corre perigo de ali ser submetida a tortura”. Neste sentido,
compreende-se que esta proibi¢do também possui o conddo de norma
jus cogens, ndo admitindo excecgdes.

Por fim, importante consignar que o non-refoulement, segundo
Marques (2018) tem raizes filoséficas remontando a hospitalidade que
deveria permear as relagdes entre Estados e nido nacionais. Nota-se que
h3 ainda muitos desafios a serem enfrentados no campo das migrag¢des
contemporaneas a fim de que os direitos humanos dos refugiados sejam
de fato concretizados e respeitados. No entanto, o reconhecimento e a
valorizac¢do do Principio da Nio Devolugio assinala para uma conduta
ndo apenas moral, mas também juridica, de reconhecer que
independentemente do territério em que determinada pessoas de
encontre, cabe ao Estado zelar pela dignidade humana que nio faz

disting¢3o de raca, credo ou nacionalidade.
5 CONSIDERACOES FINAIS

E notério que os refugiados, ante sua franca vulnerabilidade,
necessitam de uma especial protecio estatal. Os efeitos migratérios
desafiam a governanca, a soberania e os direitos humanos em prol dos
imigrantes. Por outro turno, a cooperagio juridica internacional pode
restar prejudica quando hd um pedido de extradicio de uma pessoa
protegida pelo refagio.

Nota-se que o instituto do refiigio tem carater humanitério, e o
século XXI tem demonstrado que as migrac¢des forcadas estdo afetando
todas as regides do mundo, desafiando os Estados a efetivarem os

Direitos Humanos destas pessoas.
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O Estatuto dos Refugiados de 1951, a fim de proteger aqueles que
sofrem perseguicdo por motivos de nacionalidade, religido, raga, dentre
outros motivos prevé no artigo 33 (1) o Principio do Non-Refoulement,
estando os Estados signatarios proibidos de expulsarem ou rechagarem
o refugiado de suas fronteiras a territérios que ameacem sua
integridade em qualquer hipdtese. Assim, considerado como
importante principio consagrado no Direito Internacional dos
Refugiados, vé-se que sua aplicagio pode restringir o cumprimento da
cooperacdo juridica por via da extradigio.

0 Co6digo Modelo de Cooperagio Interjurisdicional para Ibero-
América dispbe que as condenagdes de carater politico, discriminatério,
com risco aos direitos humanos da pessoa requisitada ou que ofenda aos
principios fundamentais do Estado requerido ndo podem ser efetivadas,
conforme artigo 30, incisos III, VI, IX respectivamente. A Lei de
Migrac¢do n° 13.445/2017, em seu artigo 82, IX é taxativa ao dispor que
nio sera concedida a extradi¢io aquele que for beneficidrio de refugio,
nos termos da Lei n°® 9.474/97. Com isso, nota-se que a extradi¢do ndo
pode ser fundada exclusivamente a luz da soberania e no dever de
cooperar entre os Estados com vistas a ndo se concretizar a impunidade,
mas no resguardo da protec¢do dos direitos humanos do extraditando.

Convém destacar que os efeitos migratérios sio diversos, e no
campo juridico a cooperagdo juridica internacional ndo passa incélume
aos desafios enfrentados pela luta no combate a impunidade e
criminalidade. Em outra direcio, tal objetivo pode esbarrar no respeito
ao Principio do Non-Refoulement. Contudo, entre o dever de cooperar
internacionalmente por via da extradi¢o a fim de coibir a impunidade,
buscando a pacificac¢do social, bem como o cumprimento da justica e de

outro lado o dever de resguardar na integra os direitos humanos e a
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dignidade do refugiado, este dltimo desiderato devera prevalecer, haja
vista a preocupacio de que toda medida de cooperagio deve ser
efetivada com o devido respeitos aos direitos humanos universalmente
reconhecidos. Em arremate, ndo é demais consignar que os refugiados,
ante a toda conjuntura social, econdmica e juridica, necessita de

especial protegio estatal.
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